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REPORT. 


To the HONORABLE JAMES RICE, 
i Secretary of State, 


Of the State of Colorado: 
SiR: 


The undersigned, who were appointed hy His Excel- 
lency the Governor, in: pursuance of the act of April x, 
1889, a Commission to prepare a code of laws concerning 
the waters of the State, respectfully report that having 
filed the oath of office, they entered upon their duties 
and haye prepared a code for regulating the appropria- 
tion, distribution and use of water for all purposes, the 
adjudication of the priorities of right in respect thereto, 
the construction of drainage works, the appropriation 
and use of subterranean waters, for preserving record 


evidence of the title to waters, and other cognate sub- ° 


jects with as much particularity as it seems wise to the 
Commission to attempt. 


Upon mature consideration of the subject it has 
seemed to the Commission that the ideas fundamental 
to the system heretofore in force in this State, to wit: 
That a right to the use of water may be acquired by the 
diversion and application thereof to beneficial uses that 
priority of appropriation ought to control; that unappro- 
priated waters are public property subject to appropria- 
tion by all; that all persons and corporations diverting 
the waters of the natural streams for use wholly or in 
_ part by others, are public servants and subject to regula- 
tion, and that the rights of all persons entitled to divert 
water from the natural streams in each principal drain- 
age basin may properly be ascertained and determined 
in one proceeding, and regulated by one controlling 
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4 REPORT OF! THE COMMISSION 


authority, were founded in a wise consideration of the 
nature of the subject matter, and deserve perpetuation. 


For the reasons above stated we directed our labors. 
mainly to a revision and arrangement of the laws hereto- 
fore in force, with such changes and additions as seem 
to us requisite and advisable, and report the result in a, 
code of sixteen articles, and provision for the repeal of 
all former legislation. 


A brief statement of the more important changes 
and additional provisions suggestęd, and the reasons 
which have prompted us therein, may be proper. 


ẹ 


- L : 

The classification of the different uses of water in the 
the Constitution is manifestly imperfect. No explicit 
provision is made except for those using water for 
domestic purposes, for agricultural purposes and manu- 
facturing purposes. ‘There are evidently many uses of 
water which do not come within either of these classes: 
The supplying of range cattle is ‘strictly pastoral, and not 
agricultural. The cultivation of fish is neither a domes- 
tic use, agricultural use nor a manufacturing use. The 
supplying of locomotive engines upon our railways can 
not, without a violation of language, be called a manu- 
facturing purpose. Where in the Constitutional classi- 
fication shall be placed the use of water for the operation 
of our placer mines, or for the extinguishment of fires, 
or for sustaining the trees upon the streets of otir cities, 
or the grass or shrubbery in our public parks? 


The, preference accorded by the Constitution to those 
using water for domestic purposes over those claiming 
for any other purpose, and to those. using water for agri- 
cultural purposes over those using it for manufacturing 
purposes, seems tobe both exceptional and unnecessary. 
Se far as we are advised there is no other jurisdiction in 
which these preferences have been established by funda- 
mental law, and considering the exceedingly limited 


2 


x 


maae meeen e e = tene g -e maeno a aia ioi 
5 


a 


CONCERNING THE WATERS OF THE STATE. 5 
‘amount of water applied to domestic purposes and to 
the operation of machinery, either stationary or mov- 
able, it has seemed to us that the provisions of the Con- 
stitution awarding this preference might be repealed, 
without injury to any interest, and to the avoidance of 
much abuse. We have therefore reported separately 
from the rest of the work, a bill for amendment of the 
Constitution in this respect, which is also herewith 
respectfully submitted. 


But to obviate as far as practicable the inconveniences 
and abuses resulting from the Constitutional preference 
in favor of domestic use, we have provided: > 


r. That the area about the house within which 


water may be supplied to the sustaining of the trees, .“ 


flowers and shrubbery shall not exceed one-half acre. 


If the application of water to this purpose is to be - 


deemed a domestic use, this limitation of area seems to 
be a reasonable one, and to some of the Commission it 
appears equally reasonable that such application of water 
ought to be classified as a domestic use. ‘To some of us 


it seems .that whatever pertains to the house and tends , 


to add to its attractiveness and to promote the comfort 
of its occupants in reference to their occupancy of the 
house, ought to be regarded as a use pertaining to the 
house; that is a domestic use. The trees which shade 
it, the grass plat which surrounds it and the vine which 
adorns it are as necessary to the comfort of the family 
as the windows which afford light, or the chimney 
which carries away the smoke of its fires; and ‘the pro- 
priety of this classification is sustained ay the consider- 
ation that ifthe use of water for these purposes be 
denied, if all irrigation about the house be prohibited, 
if the trees, the grass and the shrubbery die, the attract- 
iveness of our towns and cities which afford a market to 


the products of the farm and add to the value of the - 


farms in a degree beyond estimation, will be destroyed. 
To one of the Commission it appears to be a dangerous 
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6 REPORT OF THE COMMISSION 


perversion of language to classify as a domestic use the 


irrigation of lands to any extent, or in any place what- 
soever. e| 


2. ‘To prevent the abuse of the preference to domes- 
tic use, we have provided that the procuring of: water 
under pretense of requiring the same for domestic use 
and afterwards applying the same to other use shall be 
deemed a misdemeanor punishable by fine, each day of 


‘ the improper application to be A separate offense. 


3. That water shall not bej suffered to flow in open 
ditches for domestic use when ‘resulting in unreasonable 
and disproportionate waste from seepage or evaporation. 
(Art. I, Sec. 6.) 


4. We have also provided remedies by which any 
consumer of water may bring in question the action of 
any town or city in the divefSion or storage of water and 
prevent excessive use, storage or waste. 


r 


II. 


The legislation of 1479 and 1881, providing for the 
adjudication of priorities of right, has been found to be 
defective in three particulars: ; 


x. The adjudication in each Water District related 
solely to the rights of the appropriatoré within that 
Water District; the inhabitants of the other Districts 
were neither required, nor permitted to, nor, so far as 
we are advised, ever did, attend or participate. 


2. No provision was made for the measurement and 
rating of the ditches and other works to which priorities 
were adjudged. : 


~ 


3. No person was appointed’ to represent the inter- 
ests of the public. 


It resulted that the amount of water to which the 
several proprietors of the works of diversion were 
entitled, was ascertained and determined in these decrees. 
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by the interested conjecture of those proprietors; that 
almost invariably the amount awarded largely exceeded, 
sometimes three-fold, the carrying capacity of the ditch, 
and that the whole volume of the stream was absolutely 
adjudged to the junior appropriators upon the upper 
parts of the stream in proceedings to which the senior 
appropriators in the lower parts of the stream were not 
parties, where they had neither right nor opportunity to 
be heard. The decrees, therefore, instead of affording, 
as was intended, a just, true and absolute measure of the 
rights of all appropriators for irrigation, are in fact 
false and misleading even as to those who | participated 
in the inquiry upon which they are founded, and abso- 
lutely void as to all others. In one of the Districts, as 
we are informed, the decree is so void of certainty, that 


the Water Commissioner in distributing the water among- 


the appropriators is guided solely by his own knowledge 


‘in respect to the amounti to which they are severally 


entitled. 


It has seemed to the Commission highly desirable to 
terminate the confusion and uncertainty in which the 
tights of appropriators are thus involved. -The present 
condition i is, in some of the Districts, not without peril 
to the junior appropriators; for although it appears to 
the Commission very plain that the failure of those 
accorded priority in the decrees heretofore rendered, to 
use and avail themselves of the excessive amount men- 
tioned in the decree as their right, amounts in law to an 
abandonment, nevertheless it is true that by an enlarge- 
ment of the ditches of earlier priority to which the 
excessive amounts have been decreed, color of right 
may be asserted to carry aud distribute the increased 
amount, and the opportunity thus afforded is liable to 
result in litigation injurious not only to the individual 
but to the community. 


To remedy these abuses and obviate these dangers 
we have attempted to provide for a new adjudication in 
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each Water Division, in which the several priorities 
shall be recognized and established, ‘according to date of 
appropriation, without reference to location in the divis- 
ion; and to the proceedings for which all inhabitants of 
the division and other K in interest whomsoever 
shall be parties. To pr event the uncertainty which 
attended the former decr bes we have provided for a 
measurement and rating of all ditches and works of 
diversion or storage, prior to adjudication, so that the 
capacity thereof may be accurately ascertained. We 
have also provided for the appointment of counsel to 
represent the public, and to perform the duty which the 
former legislation devolved upon the whole community, 
and which the whole community neglected. 


Also for an accurate survey of each ditch and reser- 


voir and the preparation of maps thereof, which having . 


reference to the provision of the law that restricts the 
rights of the appropriators and consumers of water to 
their actual needs, seems almost indispensable to the 
intelligent distribution of the waters of the State. In 
order to prevent, extortion in charges for the ratings and 
surveys, or the suggestion of official favoritism, we have 
provided that the State Engineer shall appoint all com- 
petent persons who may apply for the position Deputy 
Itrigation Engineers, with authority to make and certify 
the surveys and measurements and ratings required. 
These provisions coincide in- the main with those con- 
tained in the acts of Congress for the mineral surveys; 
and it is believed that they will be-found to operate in 
an equally satisfactory manner. If in the first instance 
the expense of the-measurement and rating and survey 
should appear burdensome, the compensating benefit in 
the certainty of right so obtained will more than 
equalize it. 


To prevent an unjust engrossment of the excessive 


amount decreed in the former proceedings, we have pro- 
vided that the ditches mentioned in the former decrees 


5 
hs 
sn 


n 
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Shall not be enlarged until rated and measured, and 
until renunciation by deed from the proprietors, duly 
recorded, of all excess in amount over that fixed by the 
‘rating. 

II. 


As the law stands at this time, no record exists of the 
tights of any consumer of water. ‘here is no public 


-office to which any person making inquiry can resort for 


authentic information as to what amount of water any 
person is entitled to for the irrigation of his lands, or 
for, the operation of añy mine, mill, manufactory or 


‘ other works. To remedy this, we have provided in the 


ninth article that by the first day of July next the pro- 
prietors of every ditch, conduit or reservoir supplying 
water for individual consumption, shall make and record 
in the office of the recorder of each county wherein the 
ditch may be situated, or wherein any part of the waters 
are used, a certificate setting forth the name of each 
person entitled to water, the date from which such per- 
son or his predecessors in interest began to use and enjoy 
the water, and the lands irrigated thereby or the other 
place where the same were used. Provision is also 
made for the falsification of this certificate by any per- 
son claiming to be-entitled to water who is not therein 
mentioned, or who claims to be entitled to a greater 
amount of water than mentioned in the certificate, and 
for establishing the rights of the consumer where the 


proprietors of the diverting works fail to comply with. 


the statute. We have also suggested provisions which: , 
declare, as we suppose to be the law now, that water} ; 


used for the irrigation of lands or for the operation of ` 
works, or used with and necessary to the enjoyment ot 
lands for any other purpose, shall be deemed appur, ° 
nant thereto and pass by conveyance of the lands, u i 
-expressly excepted or reserved; that any person éntir 

to the use of, water, changing the place or manner 9 


use, shall certify, and put of record, evidence of | 
2 


~e J 
< re 7 ` $ 
n% >A typ o pp es ly Ss 


A mp paint mow: 


rp o` 


s 


4 


10 REPORT OF THE COMMISSION 


change. It is believed that these provisions, if adopted, 
may, when fime sufficient to give them full effect has 
elapsed, afford ample record evidence of the rights of 
all individual consumers. 


lah 


T Iv. Sag 
It has been brought to the attention of the Commis: 
sion that in some instances the proprietors of works of 
diversion have, perhaps owing to the uncertainties as to 
the amount of water to which they were entitled by the 
former decrees, and perhaps owing! to other causes, 
granted to individual consumers the right to the use of 
water in excess of the aggregate of the amount of water 
which the ditch customarily carries. To remedy this. 
abpse we have suggested provisions that any person 
claiming to be entitled to the use of water may implead 
the proprietors of the works from which water is taken, 
and all other consumers, and cause the total amount of 
water actually diverted and carried in the ditch and 
applied to beneficial uses to the amount reasonably suff- 


cient and efficient for the uses to which it is applied, to. 


be ascertained, and that those first using or enjoying the 
waters, to this amount,,shall as among themselves be 
adjudged of equal right and priority; that all grants of 
the right to use or take water subsequent to this shall 


‘ as against them be void; and that as to the grantees 


therein, such subsequent grants shall have effect as of 
the date when ‘the water was actually applied to benefi- 
cial uses. It is believed that these provisions will have 
the effect to terminate many controversies and to estab- 


lish the distribution of the water upon a more equitable 


and certain basis. - 
V. 
: The act of February 19; 1879, provides that no res- 


ervoir with embankments exceeding ten feet in height, 
shall be made without first submitting the plans thereof 


” to the County Commissioners for their approval. 
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No penalty for the violation of the act is provided. 
Considering the immense number of works of this char- 
acter heretofore constructed, and now in progress, and 
which will probably hereafter be constructed, and the 
great danger to life and property involved in the reck- 
less and insufficient -construction of sich works, we 
have thought this provision insufficient to the occasion, 
and have suggested provisions requiring that before the 
construction of any such works, or any such embank- 
ment, the approval of the State Engineer should be ob- 
tained after inspection of the plan of the work, and, if 
necessary, official examination of the proposed site, 
and the character of the soil upon which the work is to. 
be founded. We have suggested the enforcement of 


_these provisions by the imposition of stringent penalties. 


and by provision for the abatement of the works at the 
cost of the offending party. 


VI. 


_ Itis the opinion of many intelligent persons that by 


the alternation of the water to which many appropri- 
ators or consumers are entitled, so that upon one day, 
or several days, the whole thereof may come to the use 
of some of such appropriators or consumers, and on 
other days to others, the water can be made much more 
efficient for the irrigation of lands, and perhaps for 
other uses. ‘This application of water is termed among 
practical men the ‘‘rotation of water.” We have sug- 
gested provisions which will allow experiment in this 
direction by agreements between all or any part of the 
consumers from one ditch or between different ditches. 
(with the consent of the consumers therefrom) which 
shall be for a limited time only, which shall not impair 
or in any manner disparage the rights of the parties 
thereto, and may be renewed or made perpetual as 
experience may show to be wise. 
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VII. 


The ease and facility with which water to which one 
person is entitled may be diverted to the premises of 
another, and the difficulty of detecting the offender has 
seemed to the Commission to render it wise to provide 
that the fact that upon two occasions within the same 
period of thirty days, water to which one consumer is 
entitled has been found flowing into the fields or works 
of another consumer, should, be prima facie evidence of a 
guilty participation by the person profiting thereby on 
all subsequent occasions of such improper diversion. 
(Art. XIII, Sec. 3.) 


VILL 

It has occurred to the Commission that by the incor- 
poration of the Water Districts and Water’ Divisions 
with an organization similar in some respects to the 
of thaBgtribet and with limited powers, the supervision 
of the Wistribution, and use of water, the prevention of 
excessive uSe and waste might be much more efficiently 
conducted than under the present system. We have 
therefore framed a chapter relating to this subject and by 
which on petition of a limited number of the electors of 
any Water Division or Water District, an election may 
be held to ascertain the opinion of all. It has also 
occurred to the Commission that in case the Water 
Divisions should be incorporated it might be wise to con- 
fer power upon the directors thereof to agree with the 
prior appropriators in the lower parts of the Divisions 
and at a distance from the sources of supply, for the sur- 
render of their priority, upon compeusation made, and 
the subsequent distribution of the water in the discre- 
tion of the Board of Directors in the upper portions of 
the Division where the loss from seepage and evapota- 
tion will be least, and so that the water in descending 
the valley wilk everywhere be put to the service of man. 
Provision is also made that if this system should prove 
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upon experiment unsatisfactory, the Districts may of 
their own motion become dissolved. 


IX. 


The laws now in force do not allow any variation in 
the maximum rates prescribed between classes of con- 
sumers. It has seemed to the Commission manifestly 
just that an increase in the rate should be allowed for 
an increase in the distance of carriage. Many of the 
ditches in the various Water Districts are many miles in 
length. For the service of those at the lower extremity 
the whole length of the ditch must be maintained, and 
justice seems to require that the carrier should be com- 
pensated therefor, and the burden should be thrown 
upon the persons receiving the service and not upon 
others. It seems reasonable also that those who con- 
sume water during the whole year, as for domestic uses, 
or for the operation of machinery, should pay a greater 
maximum rate than the farmer whose use ends with the 
season of irrigation, and that those who use water only 
occasionally and for short periods should pay a greater 
rate than those who are consuming during the whole 
year or the whole irrigating season. 


There are also instances where the proprietors of the 
same works are entitled towater under distinct appro- 
priations, as by original construction and by subsequent 
enlargement, and where those enjoying the water taken 
by the enlargement are frequently subordinated to prior 
appropriators by other ditches, and receive no water, or 
but a scant supply, at times when those enjoying the- 
water taken by original construction have an abundance. 


It has also seemed to the Commission that perhaps in 


some instances a variation in the maximum rate might.. 


reasonably be made where the same proprietor ae 
both reservoirs storing water and ditches diverting water 
directly from the stream. 
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a, We have framed provisions authorizing a variation 


in the maximum rate between the different classes of 
consumers in all those cases. 


e 
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* As the law stands at this time the duty and authority 


a to fix the maximum rate to be charged by the carrier is 


devolved solely upon the County Commissioners in the 
county in which the water is used. In many cases it is 


s pelieved the Commissioners have been directly inter- 
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ested in the question, sometimes as, proprietors of the 


ZS works, sométimes as consumers therefrom. Until this 


Žime also their determinations have -been absolute, no 
“appeal or other method of review of their errors being 


z provided. 


It has seemed"to the Commission that an attempt, 
whether by fundamental or ordinary legislation to con- 
fer upon the proprietor of the works on the one hand, 
the abselute power of determining what heshall receive; 
or upon the consumer on the other, the absolute right 
to say what he shall pay for the service, is so manifestly 
unjust as to come within the denunciation of the Fifth 
Article of the amendments of the Constitution of the 
ae States prohibiting the deprivation of life, liberty 
or property without due process of law. We have there- 
fore suggested provisions allowing a change of the 
venue where any member of the Board of County Com- 
missioners is in,any case interested in the question of 
the rate to be fixed by the carrier, and for allowing an 
appeal to the Supreme Court. 


We have prefixed to the work a table showing the 
‘former acts and the places where the same subjects are 
considered and have added an index to facilitate refer- 
ence. 


One member of the Commission is of the opinion 
that regulations, which to the others seem a departure 


x 
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from the lines heretofore laid out, and which treat the 
application of water to beneficial uses as an appropria- 
tion of water and the diversion, conveyance or storage 
of water as a carriage of water and provide that no . 
right of appropriation or carriage or water confers upon 
the carrier or appropriator thereof any right of sale or 
lease of such water, or right to make any charge there- 
for, save that for the carriage of such water, may be 
wisely enacted, ahd a separate report will be presented 
embracing these views. 


We are gratified to report that of the appropriation 
of $4,000 made for the expenses of the Commission, we 
have consumed less than eight hundred dollars, 


Very respectfully, 
Your obedient servants, 
E J. S. GREENE, 
T. C. HENRY, 
i E. T. WELLS. 
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Pd 1 


TABLE , 


SHOWING WHERE THE SEVERAL FORMER ACTS ARE 
REITERATED, AMENDED OR REPEALED. 


. — i | WHERE TO BE FOUND IN THE BILL 
FORMER LEGISLATION, REPORTRD BY THE COMMISSION, 


Rev, Stat. 1868, Chapter 45, Sect. 1 ... Not re-enacted because contained ın the 
Constitution Sec. 5, Art, XVI. 


See A2.c aware ers cn cence eeess Art. IV Sec x 
See: 9S oe ee Se | | BR he ees Art, IV, See 2. 
A EE E oa ao erie. Ghee ee Not re-enacted. "PS 
SOO a r eval OS ae E Le ee Art. IV, Sec. 1. 
Set (GS ele. aig oe are), ail Owes ee A Art. IV, Sean - 
SEC Teese ce ee eee eee eee ee Art V, See. I5 
See. Sine ca ecw ten E E nee Art, II, Sec 1. 
See: Bona aes” “ee eee eee.) 6 Not re-enacted, 


Sét Oreye ne nese ee ace cen ss Aft. V, See. rg 


Sec. rr ween w eaea aa a Art V, Sec. 14. 
Sec. 12... 0... Wel Sears ae Se Somewhat similar provision, Art. V, 
C. J4. 


' 


, page 81, Sec. I seee ee Art N, Sec. 5. 


Agts of 1872, approved Feb 5, Sec 31, con- Not re-enacted. 
cerning irrigation in El Paso county, 
Acts 1872, p 140 . « Sr Ps R 

An act to provide for the drainage of Repealed, acts, 1872, p. 155. 
mines, approved Feb. 11, 1870. Acts, 

1870, Pe 820. ww eee eee ene 


Act approved Feb. 9, 1872; page 144;sec 1 Art. IV, Sec. 8, provides for the con- 
struction of a tail-race on the re- 
quirement of the State Engineer 


Provision against waste. Art. IT, Sec. 3 
Act of Feb. 11, 1876. Acts, 1876, p. 78. . Art IT, Sec. 3. 


{Prohibiting the allowance of water to min 
in the summer Season in any greater 7 
quantity than absolutely necessary g 
or irrigating the lands of the pro- 
prietor and for dontestic and stock 7 
purposes) vooo reesen - 

Sec 3, penalty of $10000 . . . ae Art. IT, Sec. 3. 

` .? ` 

Act Feb. 10, 1876, p. 79 _ (Prohibits irriga- Not repealed nor reiterated. 
tion of meadow and hay land in Huer- 
fano county between 20th June and 
gist August) oP EY wie A an oo eee a 


Act Feb. 19, 1879, (to regulate the use of 
water for irmgation, and for settling t 
the priority of right.) Acts, 1879, P 94 | 


h 


ra 


ie ee E 


CONCERNING THE WATERS OF THE STATE. 17 


TABLE-—ConTINUED 


rete h 


FORMER LEGISLATION 


‘WHERE TO BE FOUND IN THE BILL 
REPORTED BY THE COMMISSION 


Sec. 1, provides for fixing the rates to be 
charged for water for irrigation by the 
County Commissioners of the county 
1n which the whole or upper part of 
the ditch shall he eee 

Sec. 2 authorizes subpoenas for witnesses, 
examination, etc ate A 


Sec. 3 provides that any person hayin 
purchased water for the irngation o 
s lands aud not having ceased to do 
so with the intent to secure water 
from some other source of supply, 
shall have right to continue purchas- 
ing Sy ees 
Sec. 4 provides for apportionment of water 
among cousumers where the ditch is 
not entitled to a fill supply . 


ve 


Sec 5 constitutes Water Districts . 


to See 15 » 8 wee 
See. 15 
Sec. 16. Water Comnussioners to be ap- 


pomted on recommendation of the 
Board of County Commissioners . , 


Ce ee ed . a ae 


Sec, 17. 


yee ..» e.a « 


Seç 18... . ees 


ae ewe 


See 19 confers Jurisdiction to settle the 
prionties of mght im each Water Dis- 
trict upon the District Court of that 
county in which the first regular term 
wheld,ete ......, ~ 


Sec 29 requires appointment of referee to 
hear proofs, requires oath ae 


by publicafu of the tıme for com- 


Sec s publica in each Water District 
mencing the taking of depositions 


Number of places to be such as the referee 


may select . A 
See 17. . ` 
Sec 21 All persons claımingany interest 


shall attend at some one of the times 
and places fixed in thé notice, and 
offer proofs, . . A x 


Sec 21 
issue subpoenas for witnesses and 
subpoenas duces lecum, which shall be 
served by any shenff, deputy or con- 
stable, or by any party. ey nei & 


Pérmit all witnesses to be examined by 
the party or counsel . 


. ae a 


t 


3 


Held unconstitutional by the Supreme 
Court 


Art VIII 


Art, IX, Sec 10 


Art VIII, Sec 27 


Art, VII 

Art VII, Sec, 8: 

Art. VI,Sec 26 Recommendation of the 
State Engineer 

Art VIII, Sec 29 

Art, VI, Sec. 36, except words ‘by order 
given to any asssistant, sheriff or 
constable of the county in which the 
head of such ditch is situate ” 

Art VII, Sec 1, confers jurisdiction on 


one District Court in each Water 
Division 


Art. VIII, Sec 16 


Sec 24 Notices required to be given 
by clerk. 


To be fixed by the Court. _ 


ws 


Art VIII , See 21 
Art VIII, See 15, 


Power to administer oaths and’ Art. VIII, Sec 26, 


Art WITT, See 15 
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TABLE—CoNnTINUED ~ 
l} i E T DA ant E a } WHERS TO DF FOUND IN THE BILL. 
i" FORMER LEGISEATION REPORTED BY THE COMMISSION 
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abstract of the testimony by the 
i : ý referee. 
t Bec. 28. Persons refusing to appear be- jį Not re-enacted. Art. VIIJ, Sec, 33, pro~ 
f fore the Referee and make proof of hibs a decree saye according to 
, their claims are forever barred, unless testimony; Art, VITIT, Sec, 36, allowa 
upon cause shown before the entry of claimants who have failed to pres- 
the final decree they shall obtain a ent their proofs through excusable 
‘i rule Allothers who have made proofs neglect, to be heard upon a showing; 
SONS to present their evidence, ete. ss. Art. VILI, Sec. 48, allows suits by 
$ any person for estabhshing his right 
n Noanjunction to be allowed in any 
t such smt Art VIII, Sec. 49, after 
fs, Se the lapse of four years from the 
oe gs eutry of the final decree, persons 
be who have not entered any suit are 
g forever barred from setting up any 
i claim against the decree 
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ry Sec, 29 Requires the Governor upon cre- | Not re-enacted, 
ating a Water District to notifiy the r : 
Judge of the District Court, and re- 
quires such Judge to appoint a Referee, a 

Sec, go. Courtto examine testimony with- | Art. VIIT, Sec 33, allows subpoenas to 
out unnecessary delay and enter a to be taken by any party within 
decree gw we ee mw ee thirty days from the filing of the 

report—alows a further reference or 
the Court to hear testimony in open 

bi Court. Requires the Court to exter 
dts decree, 

Court to order that each party have a cer- | Not re-enacted. Art. VIII, Sec rs, Clerk 
tificate from the Clerk showing the of the District Court to certify copies 
date and amount of his appropriation, of the decree to the State Engineer. 
which certificate the claimant shall Art. VI, Sec, 34, State Engineer to 
exhibit to the Water Commissioner prepare & register of the priorities 
The Water Commissioner to keep a or the Water Division, and trangmut 

2 book and enter a brief statement of copy to the Superintendent of Irri-* 
all such certificates. 0 6 ee ee ee gation, and a like table for each 
` Water District to the Water Comia 
missioners 
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Certificate may be recorded in the county | Not re-enacted. Fees of referee pre- 
yecords 2. 0 ewe ee oe seribed Art. VIII, Sec. 51. 
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Sec 38 Provision authorizing the con-} Att TI, Sec 7 
struction of reservoirs and the storage 


of unappropriated waters 


Authorizing the condemuation ofjand,ete | Art III, Sec 1 


Reservoirs or embankments eaceeding ten 
feet not to be coustructed without ap- 
proyai of the County Commissioners , 


att IV, Sec 3 


Sen 39 +e e.a ta Art JII, Sec 5 

Sec 40. Makes the owner of the reser- 
var hable for ah damages from 
leakage, overflow or breakage, 
whether negligent or not ` 


Art IV, Sec 15 unposes liability only 
im tase oF n gence or willful 
violauon of the 
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Art V, Sec, 3t: Water Commissioners 
not to assume their duties until called 
thereunto by the State Enpineer 


See 42 Water Commissioners not to be- 
gin work until called on by two or 
more propnetors of ditches in writ- 


ing > ` Superın tendent of Irrigation or tw> 
or more Superintendents of Ditcheso 
Canals or Reservoirs ; 
Sec 43. ww et et ran = » | Art, VIII, Sec 52 
See 44 wae ra Art V, Sec 32 Art XII, See x, 


Actof Feb 23, 1581, Sec. 1 , Art VIII, Sec 13 


Seaz 2... nae . Not re-enacted 


See. 3 -- + Not re-enacted 


Sec, 4. Provision requiring petition to; Art VII, Secs 14, 17, 19 and 26 
the District Court praying the app nnt- 
ment of a referee, etc , and the hear- 
ing of testimony 


Direction for a decree establishing the; Art VIII, Sec, 34 
several priorities of right, ete. 


H 
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z 
Certificate from the Clerk showing the | Not re-enacted 
date aud amount òf appropriation 1n 
favor of any ditch, ete. . ~ d 
! 
Sec, $ The holder of such certificate to ° Not ree-nacted, otherwise provided for. 
‘hibit the same to the Water Com- 
missioner who shall enter ın book, 
c(i eas ` 
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appointed by the Court for hearing: Sec. 15, directs a time for heanng 
H publication of such notice and posting the petition to be fixed by the Court, 
in ten public places ......-.- and citation to be issued tothe Water 
' Commissioner, service thereof upon 
` *the Superintendent of each ditch 

which shall have filed the statement 

of claim of mght Publication 

- is thereof for at least thirty days 1u 

~ each Water District AndSec. 16 of 
the same Article provides that every 
inhabıtant of the State of Colorado 
and every other person interested 
x! shall be deemed party to the peti- 
i tion and entitled to appear 


! Sec. 6. Provides for a notice of the day | In lien of these provisions Art. VIII, 
| 
! 
{ 


a Se Fe eee eee ees. Ot ies Art VIL, Sec. 46. 
| Sec 3... 0.2 2> senes eo e | Art VOT, Sec. is 
' 
fe 


y C E EE E E A E o ess. a | Art. VIII, Sec 34, provides for the en- 
* try of the decree, and the arrange- 
id ment and numbering of the ap- 
propriations ın consecutive order 
ja throughout the Water Division, 


Sec. 10. Provides for the appointment ot ; Art. VIII, Sec 17. 
L the referee in case the Court shall 
i! deem it impracticable to proceed ın 


~ 


open Court. . 2. ee ee eee 


H! Sec. 11. Directs a notice to be given by | Art. VIII, Sec 25. Directs notice by 
the referee of the times atid places the Clerk of the Court. 

where he will attend to hear evidence 

and the publication of sueh notice. . 


S Sec I2. panen seneuna o | ATE VIII, Sec 46 


Sec. 13. Provdes that the referee shall | Art. VIII, Secs. 16, 26, 28 
attend at the times mentioned in the 
notice, and that all persons interested < « 
in personor by counsel may attend, etc 


Sec. tq... . ee a ea Art, VIII, Sec, 27. 
SOs Saad. See SS Art. VIII, Sec. 38. 
= ae (a E E a, „~ | Art. VIII, Sec 27. 

Sec, 17, « Sah been ew eee S ‘ Art. VIII, Sec, 32. 

Sec. 18... ee ee ee ee Ue ee f Art. VOT, See. 33- 

CE - 2. 2 ee file mee Ee nee E Art. VIII, Secs. 26, 27 and 28. 

Sec 20. Requires the referee to make an | Not re-enacted. ` 
abstract of the testimony and prepare ” + 
a draft of the decree . a.. . 2a, à 

Sec. are. ee eee itea arte Art, VIII, Sec. 34, 

BO GEC S E Sle ee eS sA . | Art. V, Secs. 35 and 36. 
SEC If raa e Arle es ree hee a ee Art. VIII, Sec. 34. 


Sec lge 2 ee ee eee ee ee o o | Att, VIII, See. 39, 
Sec 25... 02 eee eee ee ee ee es | Art, VET, Sees, 36 and 37. 
SOC. Go's 6 he ee ae ese eee es Art. VIIJ, Sec. 40. 
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Act to provide for the extension for the 
right of way for ditches, canals and 
feeders of reservoirs in certain cases, 
and require registration of all such 
hereafter may or ¥ enlarged Feb 
mz, 1881. è 7 ” & 


Sec. 1 Provision authorwing the con- 

4 demnation of lands for extending the 

head of any ditch, canal, etc. up- 
wards oP Ae ve Eee 

The nght of prionty of taking water from 

such stream from such ditch to re- 

mam unaffected by reason of such 

extension 


yet eee . «ef 


Provided, however, that no such extension 
$ shall interfere with the complete usé 
or enjoyment of any other ditch, canal 


or feeder So SER a et ey 
Sec. 2 Requimng the sworn statement 
of size, capacity, course, ete, of 


ditches, etc 
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Sec. 3 This act applicable only to ditches 
> for irrigaton.,.. 0 ...-+.-2-+- 
Act to punish breaking or disturbing 

gates or embankments of ditches, etc 
Approved Feb 12, 188r.... 0. 


See J.. See a ie 3 . ee 
i Sec 2 Justices of the Peace to have 
jurisdiction . z Š . oe 


Act relating to irmgating ditches and 


' manner of construction Approved 
Feb 12, 1881 . Sieh a aà 
Sec ı No parcel of improved land to be 


burdened with two ditches without 
the consent of the proprietor .... 
Sec 2 Ditchesto be located on the short- 

est feasibleroute . . 
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Art VII, Sec 41. 

Art. VII, Sec 42 t 

Art VII, Sec 43 i 

Art, VIII, Sec 42 

Art VI, Sec 43 ` 

Art. VII, Secs 46 and 47 z 

Art VIII, See 29 

Art VIL, Sec 49 

‘Art VIII, Sec 50. z 
Art VII, Sec 52. ° 


Art III, Secs 1,8 7 


Art III, Secs 1, 8. 


Art TIT, Secs 1,8 


Substitute adopted April 20, 1887. 
1887, page 315 ) 


Not re-enacted. 
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Sec. 3. No person to prevent another | Art. HY, Sec. 4. 


from enlarging or using in common 
with him the ditch before constructed 


An act to provide for head-gates for irri, 
gating ditches Approved April 113, 


WSL. we EA 
l 


An act to amend “An actto regulate the 
use of wafer, etc., approved Feb. 1 
1879.” „ approved Aprii 
9, 1885 suretaet dayts{a 


Sec. 1. Water Commissioner to be allowéd 
s to keep a just and true account of 
he time, etc . owe 


An act to repeal Sec. 5 of an act to pro- 
vide for the appointment of the State 
Engineer, ete. Approved April 1, 1885 


Secs 1-27 Establish Water Districts .. 


Sec. 28. Testimony taken before any 
former referee may be introduced as 
evidence for the purpose of adjudicat- 
ing priorities, etc. . . 


oy ee 


se ee . a 


An act concerning irrigating, etc. Ap- 
+ proved April 17,1885 ...-.+-. `. 


Sec. x Provides for a Commission to 
make tests and experiments for set- 
tling and punfying the water used by 
stamp muls and smelters. ..... 


An act to regulate the mode of fixing the 
rates ‘of compensation to be paid for 
water furnished, ete, Approved April 
4, T8BR. ee sane 

An act providing for the appointment of 
superintendent of irrigation, etc Ap- 
proved April 4,1887..-.. .+. 


Sec. 1. Governor to appoint a superin- 
tendent of irrigation for each Water 


+ oe 


Division... 2. eee ee ee 
Term of office to be two years .. . 
Governor may remove u his discretion. . 


No appointment to be made, except on 
petition of the Board of County Com- 
missioners of some onè ot the coun- 
ties, etc.. a , oe ae =. 
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Art. IV, Sec 6, 
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Aft. V, Sec. 26, 
& 
Art VIL id 
Art. VUT, Sec Provides that such 


former depositions shall not be used 


as evidence save against the depon- 
ent or the pison in whose behalf he 


was examined, 


* 


Not re-enacted. 
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Re-enacted with additions Art. X. 


Art V, Sec 17. 

~ «+t 
Art. V, Sec! 17. » 
Art V, Sec. 28. 


Not re-enacted. 
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Sec, 7. Superimtendent of Irrigation to 
procure from the Clerk of the District 
Court a copy of every decree estabhsh- 
ing priorities > 


Make proper register of priorities for the 
Division, and a list of all ditches, etc , 
its number in the Division, the num- 
ber of cubic feet of water it is entitled 
to, etc Sn Ten a 


~ aè `. 


Sec 8 May call out any Water Com- 


missioner ; : 
May perform the dutes of Water Com- 

missioner . =e 
Sec 9 Water Commissioners to report 


to Superintendent of Irngation.. . , 


Amount of water coming into the Dis- 
trict, etc 


eaa - . ` 


Superintendent of Irrigation to ascertain 
from the reports what ditches are not 
receiving their proper supply of water 

2. and order the ditch junior in priority 
to be shut down in ¥en “We 

Reports of Water Commussioners to the 
Supenutendent of Irrigation to be 
filed and be kept 1m the office of the 
State Engineer . meet «iY 7 

Sec to. Owner of ditch not receiving the 
amount of water to whiell 1t is entitled 
shall report to the Water Commus- 
sioner 


tas esia . 


Water Commissioner to report to the 
Superintendent of Irmgation Super- 
nftendent to order ditch in any other 
water district receiving an excess to be 
shut down 


oe * ~ ~ see 


im this act coustrued to 
the pnonity of domestic 


’ - > - . > 


Proviso—nothin 
interfere wit 
use 


Sec r1 Salary of Superintendent of Irr- 
gation to be paid by the counties of his 
vision . 


»> >» . . 


Fees of the Clerk of the District Court. . 


Au act to amend section 42 of chapter 57 
of the General Statutes Approved 
March 15, 1889 ... S ON 

The Water Commissioner to be appointed 
to each Water District from 
among the persons recommended by 
the Boards of County Conımissioners 


To give bond not less than one thousand 
dollars, nor more than five thousand 
dollars, amount to be fixed by the 
County Commissioners a 

Wath not Jess than three sureties approved 
by State Engineer ...,. 
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Art V, Sec 34 


Art V, Sec 
Art, V, Sec 
Art V, Sec 
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Art V, Sec 


Att V, Sec 42 


Art V, Sec 39 


Not re enacted 


Art. V, Sec, 19 


Art VIII, Sec 52 
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Art V, Sec 26 
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amount to be specified by the 
State Engineer. Art. V, Sec. 29 


One or more sureties approved by the 
State Engineer Art V, Sec 29 
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FORMER LEGISLATION 


+ 
to hold office until successor is | Art. V, Sec 26 
appointed... 0-6 ee eee ee 


. 


w 


Sec. 2, Governor to fill all vacancies... | Art. V, Sec, 28, 


Governor may remove any Water Com- | Art V, Sec 28, 
missioner in his discretion. . .... 


An act regulating the distribution of | Art V, Sec r 
water,ete. Approved March 19, 1887 . 


Sec. 1. Proprietor of every ditch, etc., for | Art IX, Sec 6 
irrigation to keep a flow of water 
therein sufficient to meet the require- 
ments of all persons from April 15 to 


Now... 2 wee ene ee ee ee 
SOO 2 ones we ee se ee . « | Art. IX, Sees, 6 and 7. 
Sec Guus ae ha we ce eds oS | Art. V, SEC 44. Art. IX, Secs Bandy. 
Sec geo 1+ Sie eas eens oe e Art IX, Seeg 


Sec. 5. Water Commissioner, etc , failing | Not re-ettacted 
to prompt Measure out water ac- = 
cording to the priorities of the several 
ditches in his Districts, etc , guilty of 
a misdemeanor i... ee 


Prosecution of any act declared a misde- j| Art XVI. 
meanor by this act may be had before 
a Justice of the Peace ......--. 


Sec. 6, Act todefine, prohibit and punish 
extortion Approved April 4, 1889. . 


Beer sg kl E E le ase aie ote | Art, IX, Sec. x 
Sec.2.00eheeeeeeseees « | Art IX, Sec. 2 
Secs... ce ef wee > ve eee. | Att. IX, Seas ` * 
See 4. ec eh wc ee ws ew wee ess | ATE IX, Sec. 4 


Bec. b.a Leh ee s.s. we ee | Att. IX, Sees. 
An act to p pvide for the protection of | Not re-enacted 
z water rights, etc. Approved April 4, 

1887. a ope oh aS hae 


* 


An act to amend Sec. 2 of the “act to pro-} Art II, Secs, 11, 12, 13- 
vide for the extension of right-of-way 
for ditches, ete.” _— , 
Approved April 20, 1887 ...,. .. . 


An act to establish and define priority of 
appropriatigus of water from sources 
other than naturalspnngs Approved 


April 17, 1889.. . . Serie 


Sec r. Ditches for nbbting seepage or} Art, IJ, Secs, 1-8, 
spring waters to be governed by the 
same laws ‘relating to priority as 
ditches from running streams ... . 


Proprietor of lands where seepage of | Not re-enacted 
spring water first arises to have the : 
pnority of right if the water be capa- 
able of being used on his lands ... 
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A BILL 
" FOR 


! 


AN ACT PRESCRIBING REGULATIONS FOR THE APPROPRIATION, DIS- 


TRIBUTION AND USE OF WATER, THE CONSTRUCTION AND MAIN- 
TENANCE OF WORKS FOR THE DIVERSION, CONVEYANCE, RE- 
TENTION, STORAGE AND DISTRIBUTION OF WATER, THE CON- 
DEMNATION OF LANDS FOR THE SITE AND WAY OF WORKS FOR 
SUCH PURPOSE AND FOR THE SITE OF PUBLIC MILLS, AND FOR 
ROADS AND WAYS THEREFROM, AND FOR GRAINAGE DITCHES, 
AND FOR THE CONDEMNATION OF WATER ; RIGHTS AND THE 
WORKS FOR THE CONVEYANCE, DIVERSION OR STORAGE THERE- 
OF, FOR CERTAIN PUBLIC USES, REGULATING THE APPROPRIA- 
TION OF SUBTERRANEAN AND PERCOLATING WATERS AND THE 
SINKING AND MANAGEMENT OF ARTESIAN WELLS; PROVIDING 
FOR THE APPOINTMENT OF OFFICER» FOR THE SURVEY AND 
MEASUREMENT OF THE STREAMS OF THE STATE, AND THE 
SURVEY, MEASUREMENT AND RATING OF WORKS FOR THE 
DIVERSION OR STORAGE OF WATER, AND FOR CONTROLLING 
THE DISTRIBUTION OF WATER THROUGHOUT THE STATE AND 
THE SEVERAL WATER DIVISIONS THEREOF, DEFINING/ THEIR 
POWERS, PRESCRIBING THEIR COMPENSATION AND PROVIDING 
FOR THE PAYMENT THEREOF; PRESCRIBING REGULATIONS FOR 
ESTABLISHING RECORD EVIDENCE OF THE RIGHT TO THE EN- 


_JOYMENT OF WATER, REGULATIONS FOR ADJUDICATING THE 


RIGHTS AND PRIORITIES OF RIGHT OF THOSH DIVERTING, 
CARRYING OR STORING WATER FOR IRRIGATION IN THE SEV- 
ERAL WATER DIVISIONS, PROVIDING FOR THE EXPENSES OF 
SUCH ADJUDICATION AND FOR THE APPORTIONMENT AND PAY- 
MENT THEREOF, PRESCRIBING REGULATIONS FOR ASCERTAIN- 
ING THE RIGHTS OF PROP ORS NOT PARTICIPATING IN SUCH 


THER THAN THE IRRIGATION OF LANDS, DEFINING CERTAIN 
OMESTIC USES AND PROHIBITING THE ABUSE OF THE PREFER- 
ENCE IN RESPECT THEREOF GRANTED BY THE CONSTITUTION; 
PRESCRIBING AND REGULATING THE POWERS OF UTIES AND 
TOWNS, AND CORPORATIONS SUPPLYING CITIES AND TOWNS. AND 
THE INHABITANTS THEREOF IN APPROPRIATING OR ACQUIRING 
WATER FOR SUCH USES; PRESCRIBING THE DUTIES AND LIA- 
BILITIES OF THE CARRIERS OF WATER AND THE RIGHTS OF 
THE CONSUMERS THEREOF, AND REGULATIONS FOR ASCERTAIN- 
ING, DETERMINING AND SETTLING THE RIGHTS OF SUCH CON- 
SUMERS FROM ANY DITCH OR OTHER WORKS AMONG THEM- 
SELVES: REGULATING THE FENCING OF DITCHES AND REQUIR- 
ING THE PROPRIETORS OF LANDS, IN CERTAIN CASES, TO GIVE 
PASSAGE TO THE OFFICIALS CHARGED WITH THE ADMINISTRA- 
TION OF WATER; DEFINING WHAT SHALL IN CERTAIN CASES BE 
DEEMED AN ABANDONMENT OF THE RIGHT TO WATER; REGU- 
LATING THE PROCKEDINGS OF THE BOARD OF COUNTY COMMIS- 
SIONERS IN PROCEEDINGS FOR DETERMINING THE MAXIMUM 
RATE OF COMPEESATION TO BE PAID FOR THE USE OF WATER, 
AUTHORIZING VARIATIONS IN THE MAXIMUM RATE BETWEEN 
CERTAIN CLASSES OF CONSUMERS, ALLOWING CHANGES ‘OF 
VENUE IN SUCH PROCEEDINGS, AND APPEALS FROM THE COUNTY 
COMMISSIONERS, AND REGULATING THE SAME; AUTHORIZING 
THE PROPRIETORS OF DITCHES AND CONSUMERS THEREUNDER 
TO PORRE FOR THE ROTATION OF THE WATER AMONG THEM- 


een AND THOSE [ENTITLED TO WATER FOR USES 


toe 
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SELVES; PROHIBITING UNLAWFUL INTERFERENCE WITH AND 
MALICIOUS INJURY TO WORKS FOR THE DIVERSION, CONVEY- 
ANCE, STORAGE OR DISTRIBUTION OF WATER; DIVIDING THE 
STATE INTO WATER DIVISIONS AND WATER DISTRICTS, AUTHOR- 
IZING THE INCORPORATION OF SUCH DISTRICTS AND DIVISIONS 
AND PRESCRIBING THE POWERS THEREOF; AND PROVIDING 
PENALTIES FOR ITS VIOLATION AND REGULATIONS FOR ENFORC- 
ING SUCH PENALTIES, AND REPEALING CERTAIN DESIGNATED 
FORMER ACTS, AND ALL ACTS IN CONFLICT THEREWITH 


Be it enacted by the General Assembly of the State of Colorada: 


In manner following; that is to s 


ARTICLE I. 


OF THE DIVERSION AND DISTRISUTION OH WATER FOR DOMESTIC 
USES. 


SECTION 1. The phrase, ‘‘Dotnestic Purposes,” ae 
contained in the Constitution and in this Act, shall be 
construed to include among other useg the supplying of 
domestic animals kept with and fof the use of the 
household, not exceeding the number’ exempt from 
execution; and the watering and sustaining of trees, 
grass, flowers and shrubbery about the house of the con- 


sumer within an area not exceeding one-half acre of 
land. 


When the greater part of the waters diverted, col- 
lec&d or stored by any works have been, or shall be, 
customarily applied to the irrigation of lands, the pro- 
prietors of such works shall not, in the absence of valid 


* contract thereunto, be required to deliver water for 


domestic uses merely, nor permitted so to do to the 
prejudice of any prior appropriator for irrigation. 


If any person having procured water to be delivered 
to him or turned into any ditch, conduit or other works, 
wherefrom he is using or wont to use water, by pretense 
that he or other persons are entitled thereto, or requir- 
ing the same, for domestic uses, shall afterwards devote 
the ‘said waters or knowingly suffer the same to flow to 
other than domestic uses, to the injury of others having 
a prior right to enjoy such waters for the same use, every 
person so offending shall be deemed guilty of a misde- 


v 
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meanor, and on conviction thereof, shall pay a fine of. 
not less than ten dollars and not exceeding three hun- 


dred dollars, in the discretion of-the Court wherein | 


conviction is had. Each day of such improper applica- 
tion of water obtained in the manner aforesaid shall be 
deemed a separate offense. 


 SEc. 2. Any person may at any time take water 
from any natural stream or open ditch, conduit or reser- 
voir at any public road-crossing or at any place upon 
his own lands, or upon the lands of others, by license 
of the proprietor thereof, or without such license where 
such lands areé-uninclosed and uncultivated, for filling 
barrels or other vessels for his domestic uses. 


SEC. 3. Every person resorting for the purposes 
aforesaid to auy ditch, conduit or reservoir, shall be 
responsible that no injury be done to the embankment 


_ thereof or the fence enclosing the same, or other parts 


or appurtenances thereof, and that the waters thereof 
be not fouled or polluted by any animal by him driven 
thereto or watered thereat. 


Sec. 4. The proprietor of any ditch, conduit or 
other works for the diversion, carrying or storage of 
water, may fence and enclose the same or any part 
thereof with a lawful fence and exclude all live stock 


.therefrom. At all public and private road crossings free 


passage shall be left of convenient width and to the full 
width of the bridge constructed or required by law to be 
constructed thereat; as also at all public road crossings. 
convenient opportunity for those passing thereat to dip 
or draw water from such ditch or canal by means of 
buckets; and at the rating flume and head-gafe of every 
such ditch or canal the proprietors thereof constructing 
such fence shall establish and always maintain thetein, 
gate-ways, or other convenient means of passage to the 
satisfaction of the Water Commissioner. , Where any 
such ditch, conduit or othér works passes through any 
open cattle range, the proprietors thereof erecting such 
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fences shall be required to leave and maintain conven- 
jent passage ways for the cattle grazing upon such 
tange, and those attending the same, at convenient 
places, at least one in each three miles of the length of 
such ditch. ~The proprietor of any lands through ‘which 
such ditch, conduit or other works may be constructed, 
shall be entitled to lay bridges across the same at his 
pleasure at any place or places upon his said lands, and 
to open such fences and set and maintain gates or bar 
ways at any such bridge or set cross-fences thereat; 
Provided, however, that no such proprietor of lands 
shall by means of such bridge or its appurtenances — 
unnecessarily obstruct the flow of water in such ditch 
or canal, nor leave such ditch ‘or canal at such opening 
accessible to live Stock. Gates or other convenient 

eans of passage shall be placed and maintained in 
such cross-fences on each side of the ditch or canal at 
every such bridge. The proprietors of such ditch or 
canal shall be entitled to take up such bridge or tem- 
porarily remove the same whenever necessary for cleans- 
ing, repairing or enlarging such ditch; but in every 
case shall, forthwith after completion of the work of 
cleansing, repairing or enlarging the ditch, replace the 
same, and in case of the widening of the ditch shall 
lengthen such bridge as may be necessary. 


In case of disagreement touching,the compensation to 
be paid by any person desiring to cdstruct a private way 
across any such ditch or canal; the same shall be ascer- 
tained in the manner prescribed by the statutes regulat- 
ing the exercise of the power 6f eminent domain. 

SEC. 5. Any person entitled to the use of water for 

the irrigation of lands, may at his- pleasure apply the 
| water to which he is so entitled or any part thereof to 
| the filling of covered cisterns, at his residence, for the 

i 


domestic uses of such person. 


Sec. 6. Save in the case of ditches or condufts sup- 
plying a town or city or the inhabitants thereof, and 
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maintained for that purpose, water shall not during the- . 


irrigation season be turned into or suffered to flow in any 


open ditch or conduit for supplying domestic uses, when. 


to permit such flow of waters fbr domestic uses will 
result in unreasonable and disproportionate waste from 
seepage or evaporation. 


° 


Sec. 7. The authorities of any city or town or any 
person or corporation supply such city or town with 
water, may divert the waters of any natural stream and 
may, in the bed of any nafural stream or other suitable 
place, sink wells or construct reservoirs, subterranean 
galleries, cisterns, filtering wells or other hke works for 
collecting or storing water for the domestic uses of the 


` inhabitants thereof, and_may by means of ditches or 


n 


canals or conduits, or by means of pumps or other 
works, raise, force and convey the said waters into Such 


‘reservoir or other place of storage aud distribute the 


same in such city or town for the uses thereof, and of 
the inhabitants thereof. 


Src. 8. The authorities of any city or town, or any 
corporation organized for supplying the same or the 
inhabitants thereof with water for domestic or;sanitary 
purposes, or other purpose whatsoever, or any corpora- 
tion organized for constructing, maintaiuing and oper- 
ating a railway as a common carrier, or for constructing, 
maintaining and operating any public grist-mill, or any 
public mill or other works for the reduction or treatment 
of gold or silver bearing ores or other ores, for all who 
may resort thereto, may whenever it shall be necessary 
for the purposes of such corporation to take, appropriate 
or damage the works of any other person or corporation 
constructed or used for the diversion, retention or storage 
of waters, and the right of sugh person or corporation | 
to the waters thereby diverted, conveyed; collected, 
retained or stored, or any part: thereof, and the com- 
pensation to be paid for or in respect of the rights 
and properties so sought to be appropriated or damaged, 


. 
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can not be agreed upon between such city, town or other 
corporation and the owners of the rights and properties 
so sought to be taken or damaged, and those entitled to 
the enjoyment of water therefrom, or such owners or 
persons entitled to the enjjyment of water from such 
works, or any of them, are or is incapable of consenting, 
or the name or residence of any such owner or person, 
be unknown, or any such owner or person entitled to the 
enjoyment of water from such works is a non-resident of 
the State, or can not be found, it shall be lawful for such 
city, town or other corporation to cause the compensa- 
tion and damages in that behalf payable, to be ascer- 
tained in the manner prescribed in the laws regulating 
the exercise of the right of eminent domain. And every 
such city, town or corporation shall be entitled to the 
same" orders, rules and other proceedings in the same 
case and of like effect as may be prescribed in such laws. 


SEC. 9. No city or town nor any. person or corpora- 
tion supplying any city or town or the inhabitants 
thereof with water, shall be permitted to divert or store 
up the water of any natural stream, or take water from 
any works constructed for other purposes, in quantity 
greater than required by the reasonable needs of such 
city or town and the inhabitants thereof; nor shall such 
city, town, person or corporation suffer the waters so 
diverted or taken to unreasonably flow to waste. , 


Sec. roi If any proprietor of any ditch, conduit or 
other works constructed for the diversion of water from 
any natural stream for purposes of irrigation or other- 
wise, Or any person entitled to the enjoyment of water- 
froin such works, shall in writing represent to the Super- 
intendent of Irrigation of the Water Division, or the 
Water Commissioner of the Water District wherein such 
ditch, conduit or other works may be situate, that any 
municipal corporation situate in such Water Division, or 
any person or corporation supplying water to such muni- 
cipal corporation or the inhabitants thereof, is diverting, 
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òr are ot is wont to divert the waters of the same natural 
sfream in unnecessary quautities, or collecting, storing 
up and detaining water beyond the reasonable needs of 
such municipal corporation or the inhabitants thereof, 
or that such city or town or other corporation or person 
is suffering water by it or him diverted or taken for the 
purposes aforesaid, to be used for other purposes, or to 
unreasonably go to waste, it shall be the duty of such 
Superintendent of Irrigation or Water Commissioner to 
cause to be instituted in the District Court, to which is 
committed jurisdiction for ascertaining the priority of 
right among the appropriators of water ın such Water 
Division, an actton to restrain such unnecessary diver- 
sion, retention or waste of water; Provided, however, 
That not more than one such action shall be instituted 
in any two years, to restrain the retention, diversion or 
storage of water in excessive quantity. ’ 


Sec. 11. Every such action shall be in the name of 
The People of the State of Colorado and shall be prose- 
cuted by the Attorney General, and such special counsel 
as may be employed by the officer instituting the same. 
The reasonable fees of such special counsel shall, at the 
termination of the action be fixed by the Court and 

together with all other costs of the action be apportioned 
by the Court among the several counties of the Water 
Division, or those of them which to the Court shall 
seem interested in the question, in such proportions as to 
the Court shall seem fit, and shall, on the filing ofa cer- 
tified copy of the order fixing and allowing such fees of 
counsel and apportioning the same among the several 
counties be allowed by the,County Commissioners of 
each of the several counties in the proportions and to 
the amounts fixed by the Court; Provided, however, 


That if judgment be given against the defendant costs 


shall be adjudged as in other actions. 
Spe. 12. Any city or town or any person or corpor- 
ation-supplying water to any city or town, or the inhab- 
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itants thereof, may, at any time, but not oftener than 
once in two years, apply to the District Court to which, 
by this act jurisdiction is committed, for ascertaining 
and s@{tling the priority of right among the appropria- 
tors of water in the Water Division wherein the source 
of water supply of such city or town shall be situate, to 
settle and determine the amount of water necessary for 
supplying such city or town and the inhabitants thereof 
and to establish its right in that behalf. One or more 
of the persons and corporations who shall have theretofore 
filed with the State Engineer the statement and certifi- 
cate required by the thirteenth section of the eighth 
Article of this act, their heirs, succéssors and assigns 
shall be made parties defendant thereto; and alb others 
in interest may be joined therein by the title “AN other 
appropriators óf water in the -~-~ -~—- Water Division;” 
and the Court may afterwards in its discretion allow 
any others of such appropriators who ‘may apply, to be 
admitted and named as defendants in such action, 
together with the persons first named as aforesaid, and 
proceedings shall be had therein as iñ other actions. 


SEC. 13. Every such action shall be defended by 
the Attorney General and such special counsel as may 
by him with the approval of the Court be employed for 
the purpose. The reasonable fees of such special 
counsel shall, at the termination of the action, be ascer- 
tained and fixed by the Court, and together with all 
other costs made or incurred in or about the defense of 
such action, be apportioned by the Court among the 
several counties of the Water Division, or those of them 
which to the Couft shall seem interested in the question 
in the manner provided by section eleven of this Article. 


Src. 14. In every such action the form of process 
and pleadings and other proceedings shall be as prescribed 
by law in other actions; and the Court may, on peti- 
tion of the officer causing the institution of such 
action, or his successor in office or of the defendants. 
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therein, change the venue for like cause as in other 


actions. When the final decree is rendered therein, the _ 


Court to which the venue is changed as aforesaid shall 
cause a certified copy of such decree to be transmitted 
to the Clerk of the Court wherein such action was insti- 
tuted, and such Court may proceed by attachment or 
other proper process for disobedience thereof, in like 
manner as if such decree had been given in that Court. 


SEC. 15. In any such action the said District Court 
shall have power to cause the ditches and other works 
whereby waters are diverted from any natural stream, 

_or collected or stored for the use of such city or 
town, or the inhabitants thereof, to be rated, measured 
and the capacity thereof ascertained, and to ascertain, 
fix and determine by its decree the needs of such city or 
town aud the inhabitants thereof, during the two years 

-- next following the entry of such decree, and the amount 
of water reasonably necessary for supplying the same, 
and to restrain by injunction and other preventive pro- 
cess, the unnecessary diversion, storage or retention of: 
water beyond the needs of such city or town or the 
inhabitants thereof, and may by attachment, sequestra- 
tion or other process, enforce its decree in that behalf 
or punish any violation thereof. 


Sec, 16. Any city or town, or any defendant named 
in any such action, or the officer causing any such 
action-to be instituted, or his successor in office, may 
prosecute an appeal to, or writ of error from, the 
Supreme Court, to review the decree given in such 
action on like terms and in like manner as in other 
cases; Provided, however, That the bond in such ap- 
peal be in amount only sufficient to cover costs; and in 
case no appeal be taken from such decree by the officer 
causing the same to be instituted, or the defendants 

, named in any suit brought by any city or town, or cor- 
' poration supplying the same, with water, then and in 
either such case the proprietor of any ditch or other 


D 


t 


GESSA a an vemen o e 


34 ` O REPORT OF THE COMMISSION 


works diverting water from the same natural stream or 
source of supply from which water is taken for supply- 
ing such city or town, or the stream to which such 
stream is tributary, may, upon sworn petition to the 
District Court or the Judge thereof wherein such decree 
was given, be allowed such appeal; or on like petition 
to the Supreme Court or any Judge thereof, any such 
person may be allowed a writ of error for reviewing the 
decree aforesaid, upon the same terms and conditions, 
and to be prosecuted in the same manner as herein- 
before specified’ No such appeal or writ of error shall 
operate as or be made a supersedeas. 


eee 


ARTICLE II. 


OF THE ACQUISITION OF THE RIGHT TO THE USE OF WATER. 


SECTION I. Every inhabitant of the State of Colo- 
rado shall be entitled to divert, collect and appropriate, 
for use in this State,.either by such person or others, the 
waters of any natural stream, or any spring, lake, pond, 
marsh or bog naturally discharging its waters into any 
natural stream, or waters seeping or escaping from any 
ditch, conduit or reservoir for conveying or storing 
water, saving the rights of prior appropriators of such 
waters, and the rights of those desiring to use the same 
for any preferred use. Natural lakes and ponds having 
no outlet shall be deemed parcel of the lands whereon 
the same may be situate, and only the proprietors of 
such lands shall be entitled to draw off or appropriate 
the same. oto 


` 


SEC. 2. The application of.water to any beneficial 
purpose whatsoever shall be deemed an appropriation 
thereof, and shall entitle the appropriator thereof to the 
use of such water to the extent of such appropriation, 
saving the rights of prior appropriators thereof, and 
saving also the rights of these enlitled thereto for any 
preferred use. 7 
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SEC. 3. No person being entitled to the enjoyment 
of water for any purpose shall use the same ig excessive 
quantity or suffer the same to run to waste. And if 
any person using the water of any natural stream or 
other source of supply, shall by reason of his omission 
to maintain and keep the- banks -or other appurtenances 
of the works whereby the same are diverted, conveyed 
or stored, or other negligence, whatsoever, knowiugly 
suffer such water to run tò waste, or apply or use the 
same in greater quantity than necessary for his purposes, 
he shall be liable to a fine 1mnot less than five dollars and 
not exceeding three hundred dollars, in the discretion of 
the Court wherein conviction shall be had. 


SEC. 4. Any person having acquired title to the use 
of water for any purpose whatsoever, may change the 
place of diversion thereof, or the place, purpose or man- 
. ner of use thereof, at his pleasure; Provided, however, 
That nothing in this act contained shall be so construed 
as to authorize any person entitled to the use or enjoy- 
ment of water to change the place of diversion or use 
thereof to the injury of any other appropriator; And 
provided further, ‘That the proprietor of any ditch, 
canal or other works for the diversion, conveyance, 
retention or storage of water, or other person whatsoever, 
shall not be required to permit such waters to run in the 
same course or place, or be retained, stored or used in 
the same place, or for the same purpose, in order to give 
opportunity to any other person to enjoy the seepage 


from such works. , 


Sec. 5. When any person operating auy mine, or 
exploring ground-supposed to contain valuable mineral 
deposits, shall hoist, raise, or by any means discharge 
water from such mines or ground, or divert the same out 
of any natural channel, or whenever any person, for the 
mere purpose of draining lands, shall collect and drain 
water or discharge the water naturally contained or per- 
colating in such lands, and permit the same to flow away 
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without applying the same to any beneficial use, such 
water shall he deemed and taken as derelict, and as part 
of the waters of such natural stream or channel into 
which the same is discharged, or whereunto the 
same flows. 


Sec. 6. Any person who having acquired the right 
to the use or enjoyment of water shall for three years. 
consecutively, or in the case of water applied to the irri- 
gation of lands during three ittigating seasons consecu- 
tively, fail to apply such watet to a beneficial use, the 
same shall be deemed to be Jabandonéd, and if taken! 
directly by such person out jof any natural stream or} 
source of supply be subject*to appropriation; or if taken; 


from any ditch, conduit or reservoir, the property of 


another, or other persons, or any corporation, may by 
the proprietor or proprietors of such works be thereaftér 
delivered or supplied to the use of any other person; 
Provided, however, That the failure of the person enti- 
tled to the enjoyment of water to apply the same to the 
irrigation of his lands in any season, when by reason of 


excessive rain-fall, or other reason whatsoever, such + 


irrigation is unnecessary, or when by reason of infancy 
ot disability from sickness, or that said. person is pre- 
vented from the cultivation of his lands, or the use of 
such water, by imprisonment, or by any probibitory 
process of the law, or is kept out of the possession of his | 
lands, or the works tor place in respect whereof such “ 
waters have heretofore been customarily used, the failure 
or omission of such person to apply such water to benefi- 
cial use shall not be deemed an abandonment. Nothing 
herein of elsewhere in this act contained shall be con- 
strued to prohibit the courts from inferring an abandon- 
ment from non-user for a less period, where accompanied 
by acts or words manifesting a purpose in the mind of 
the person entitled to no longer avail himself of his right. 


SEC. 7. Any person or corporation may, during the 
periods between the seasons of irrigation or in time of 
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floods, divert and'take the waters of any natural stream, 
not theretofore appropriated, aud collect and store away 
the same for future use by such person, or corporation, 
or other person or corporation whomsoever, during the 
same or next succeeding season, and the proprietors of 
any ditch, conduit or other works for the conveyance of 
water for the individual use of other persons than the 
proprietors of such works, having capacity therefor, shall 
on payment of the rate fixed by the County Commis- 
sioners therefor, or a reasonable rate, if no rate hath 
been fixed by the County Commissioners, carry such 
waters to the place of storage, or to the place upon such 
works nearest to the place of storage; Provided, how- 
ever, That wherever the appropriators of water, from 
any natural stream, have, during seasons of scarcity 
been wont to use and enjoy the flood waters thereof for 
the irrigation of their lands, and thereafter any person 
or corporation by means of reservoirs or other works 
shall have collected, retained or stored waters whereunto, 
or to any part whereof, such prior appropriators of the 
waters of such stream or the stream whereunto the same 
is tributary, are entitled, the Water Commissioner shall 
cause the gates of such reservoir or other works of stor- 
age to be opened so as to discharge and send down water 
so collected to the amount to which sich prior appropria- 
tors are entitled; and no person shall be entitled to store 
up waters for use in the following season, when the 
same are necessary for use in the season then current. 


Src. 8. Any person entitled to the use of water for 
the irrigation of lands or other purposes whatsoever 
may, at any time while so entitled to the use thereof, 
collect and store the same up for use presently there- 
after, and the failure to apply or use such waters during 
the period of such collection and storage shall not be 
deemed or taken to impair his right in that behalf. 


SEC. 9g. Wherever a person or corporation heretofore 
constructing any ditch, conduit, reservoir or other works 
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for the diversion, conveyance, retention or storage of 
water, or any enlargement of such works, hath pro- 
ceeded with reasonable diligence in such construction, 
or the work of such enlargement, his appropriation shall 
{ be deemed to date from the commencement of such 
works; and the commencement of the survey, if any, for 
such ditch, conduit, reservoir or other works, or such 
enlargement, shall be deemed the commencement of 
such work or enlargement. If any person or corpora- 
: tion, hereafter constructing any such ditch, conduit, 
reservoir or other works, or any enlargement thereof, 
shall have caused the map, description and statement of 
capacity required by the eighteenth section of the fourth : 
article, to be filed as therein required, and shall have 
proceeded with reasonable diligence in the prosecution 
of the work of constructing such works, or enlargement, 
such person or corporation shall be deemed and taken t 
be entitled to the way, route and course proposed for 
such works, and to divert, have and enjoy the watefs > - 
thereby proposed to be taken, collected or stored, as of 
and from the day of commencing the work of such 
construction or enlargement; or if such map or descrip- 
tive statement be not filed as in the section aforemen- 
tioned prescribed, within ninety days after the com- 
mencement of such work of construction or enlargement, 
such person or corporation shall be deemed and taken to 
be entitled to the way, route and course proposed for 
such works, (so far as not by him or them actually occu- 
pied) and to have and enjoy the waters proposed to be 
diverted, carried or stored by means of such works, (so 
{ 


far as not thereby actually appropriated) as of the date at 
which such mapand statement shall be filed in the office of 
the State Engineer; Provided, That then, or within a rea- 
sonable time thereafter, duplicates of such map and state- 
ment may be filed in the offices of the County Clerks of 
the several counties wherein the said works are proposed 
to be constructed, and not sooner. 
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The appropriation shall in every case be deemed and 
taken to be accomplished and effectual only as to so 
much water as shall have been actually applied to benefi- 
cial uses within a reasonable time after the commence- 
ment of such works, or afterwards where no appropriation 
has in the meantime beén initiated by others, together 
with the reasonable amount necessary to supply losses by 
waste, seepage and evaporation; all the residue of the 
water within the capacity of the canal or other works 
shall be deemed to be derelict, and liable to appropria- 
tion by any subsequent appropriator. 


i 


ARTICLE III. 


OF ACQUIRING LANDS FOR THE SITE AND WAY OF WORES FOR THE 
DIVERSION, SLORAGE OR CARRYING OF WATERS 


SECTION I. Any person or corporation, inhabitant 
of this State, desiring to construct a ditch, conduit or 
other works for diverting or conveying water to be ap- 
plied to domestic, agricultural or other uses, or any dam, 
dike, reservoir, subteranean gallery, filtering well, or 
other works for collecting, cleansing, filtering, retaining 
or storing water for any such use, or to enlarge any such 
ditch, conduit or other works, or to change the course 
thereof in any place, or to re-locate the head-gate or 
change the place at which water is to be taken into such 
canal or other works; or to enlarge any ditch, canal or 
other works theretofore constructed by any other person 
or corporation; or to construct any ditch, or lay pipes or 
conduits for conveying or distributing water so collected 
or stored to the place of using the same; or to set, place 
or construct a wheel, pump or other machine or appa- 
ratus for raising water out of any stream, lake, pond or 
well, so that the same may flow or be conveyed to the 


place of using the same, and who being lawfully entitled- 


to construct, maintain or operate such works, shall be 
unable -to agree with the proprietor of any lands neces- 
sary to be taken for the site or way of such works, or 
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any thereof, touching the compensation and damages 
which ought to be paid in respect of any lands taken or 
damaged by the construction and operation of such 
works, or any such enlargement thereof, either by reason 
of the refusal of such proprietor, or by reason that such 
proprietor is an infant, zon compos, absent from the 
State, or cannot be found, may cause the damages and 
compensation to be paid in that behalf to be ascertained 
in the manner prescribed by the laws regulating the 
exercise of the right of eminent domain, which are or 
may hereafter be in force, and shah be entitled to all 
rules, orders and other proceedings whatsoever pre- 
scribed by such laws. 


SEC. 2. Any such person or corporation desiring to 
construct or enlarge any ditch, conduit or other works 
for diverting, conveying, retaining, storing, cleansing 
or distributing water, shall be entitled to condemn and 
take for the purpose only such width or quantity of 
lands as may suffice for the location and construction of 
such works, or such enlargement thereof, and the subse- 
quent maintaining, cleansing, repairing and improving 
thereof, as may be necessary from time to time; and 
every such ditch, conduit or other works for the convey- 
ance of water shall be located along the shortest and 
most direct route upon which the proposed work can be 
reasonably constructed, so as to discharge the water at 
the place proposed for the use thereof, or at some point 
where it can be conveniently conveyed to such place. 


SEG. 3. Where any person or corporation hath con- 
structed a ditch, conduit or other works for diverting or 
conveying water, and the fall of such water therein is at 
any place sufficient to afford power for the operation of 
machinery, such person or corporation shall be entitled 
to condemn and take for the erection of a public mill or 


manufactory at the place of such fall, or convenient 


thereto, for the service of all who shall resort thereto, 
such amount of land as may be necessary for the location 
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-aand construction of such mill or manufactory, and the 
necessary appurtenances thereof; and the proprietor of 
such mill or manufactory may at any time afterwards, 
if for the utilization of such power for like public pur- 
pose, the enlargement of such mill or manufactory, or 
the appurtenances thereof, be required, in like manner 
condemn and take other lands necessary for such enlarge- 
ment; and lands may be condemned and taken in like 
manner for the tail-race for turning such waters mto 
such ditch or conduit next below the said mill or manu- 
factory, and for the roads and ways necessary for passing 
between such mill or manufactory and the nearest con- 
venient highways. Such roads shall, however, be 
located, so far as practicable, upon the lines of the public 
land subdivisions, and iu all cases so as not to occasion 
unnecessary injury or inconvenience to the proprietors 
- of such lands. 


Sec. 4. No parcel of land shall, without the written 
consent of the owner thereof, duly acknowledged as 
deeds conveying lands are required to be, be subjected 
to the burden of two or more ditches or conduits con- 
structed for the purpose of conveying water over or 
through the said lands to any place or places beyond 
the same, when the same object can feasibly and prac- 
ticably be attained by conveying all the water necessary 
to be conveyed through or across such lands in one 
channel, ditch or conduit. In every such case the per- 
son or corporation desiring to cause the enlargement of 
the ditch or conduit first constructed, may, if for any 
reason no agreement can be arrived at, exhibit in the 
proper Court his or its petition for the ascertainment of 
the damages to be occasioned by such enlargement, 
against both the proprietor of the ditch or other works 
first constructed, and the, proprietor of the lands over 
which the Same were constructed, and the damages 
which they may severally sustain by such enlargement 
and subsequent use of such works, shall be ascertained 
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- , in one proceeding, and the final rulé to be entered in- 


such case, upon payment of the damages so awarded, 
may direct that the proprietors of 2. ditch or conduit 
first constructed shall within some ‘certain time, to be 
limited in such rule, enlarge such works and the diverts 
ing dam, head-gate, rating-flume and other parts and 
appurtenances thereof, or any thereof, in manner as in 
such rule directe; and thereafter, upon payment of 
such annual rental at such time as may be ascertained 
or fixed in such rule, receive into the same at such place, 
and in such qnantity as may be specified iu the rule, 
the water which shall be delivered thereinto by the - 
petitioner, and convey the same through or along such 
works to such place or places as may be named in the 
tule, and there deliver the same to thei petitioner, less 
by such amount as may be fixed by the Court for loss 
by seepage and evaporation; and such rule may direct a 
re-ascertainment at stated periods thereafter, of the loss 
by seepage and evaporation, and a re-ascertainment also 
at stated periods, of the rental payable in that behalf; 
Provided, No such ascertainment shall be had oftener 
than once in two years. And the Court may also by 
such final rule, or afterwards, provide and direct in case 
the proprietor of such ditch, canal or other works shall 
fail or refuse to enlarge the same in compliance with 
such rule, that the party desiring such enlargement may 
entér into possession of such works and cause such 
enlargement to be made, on first making compensation 
to the proprietor of such works, and the proprietor of 
the lands over which the same are to be coustructed, of 
the damages which they may severally sustain by Stick: 
enlargement and subsequent use of the works, or may 
appoint a receiver of the said works for such time as. 
may be necessary to make such énlargement in con- 
formity with the rule in that behalf. 


SEC. 5. Any person may conduct! water into and =, 
along any of the natural streams or channels of the- 


i 
R 
> 
> 


a 


CONCERNING THE WATERS OF THE STATE 43 
$ 

State, and may withdraw all such waters so by him 
turned into such channel, at any point desired, without 
regard to prior appropriations of water from said stream, 
due allowance being made for evaporation and seepage, 
to be determined by the Water Commissioner of the 
District, subject in all cases to an appeal to the Superin- 
tendent of Irrigation and the State Engineer; Provided, 
That any party in interest may apply to the District 
Court having jurisdiction to ascertain and settle the 
priorities of right among the several appropriators, of 
water for such Water Division, to ascertain and fix by 
decree of such Court the amount of such evaporation 
and seepage; And provided, further, That wherever the 
proprietor of any lands through which any natural 
stream or channel passes shall refuse his consent to the 
use thereof by any other person for the conveyance of 
water not naturally flowing therein, the person desiring 
such use of such channel may cause the compensation 
to be paid in that behalf, and the loss: by seepage and 
evaporation to be ascertained in the manner prescribed 
by the fourth section of this Article; and enlargement 
thereof may be directed as provided in the said section,’ 
if such enlargement be necessary. 


Src. 6. Where any ditch, conduit or other works 
for the diversion or conveyance of water, shall be pro- 
posed to be constructed through, along or across any 
street, avenue or alley in any city or town, damages and 
compensation in that behalf shall be awarded only to 
the proprietors of lots taken or damaged by the con- 
struction or maintenance of such works; but the person 
constructing such ditch, conduit or other works, or after- 
wards maintaining or operating the same, shall be sub- 
ject to such regulations as the authorities of such town 
may reasonably prescribe for enclosing the excavation 


during the period of construction, or otherwise protect-, 


ing the inhabitants of such town from injury by reason 
thereof, or for bridging such ditch or conduit at the 
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crossing of streets or alleys publicly used and traveled 
as such at the time of the construction of such ditch, 
conduit or other works. 


Src. 7. - Any person who shall have enjoyed the use 
of the waters of any natural stream for the irrigation of 
any meadow or other land by the natural overflow, or 


‘other natural operation, of such waters, and by reason 


of the diminution of the waters of such stream, or the 

depression, deepening or other change of the channel 

thereof, the irrigation of such meadow or other lands 
therefrom, in as ample a manner as formerly, hath 

become or shall become impracticable, shall be entitled, 

within a reasonable time after such change, to construct 
a dam or other works in such stream for collecting or 
raising the waters thereof to the level of such meadow’ 
or other lands, or a ditch for conveying water from such 

stream to such meadow or other lands, and their right 
to take and use the waters of such streams by the means 

aforesaid, to the same amount and for the same periods 

only-as prior to such change, shall be of the same 

priority and date as though such dam, ditch or other 

works had been constructed at the time he, she or they 

first enjoyed the waters of such natural stream for the 

irrigation of said lands; Prevzded, Nothing herein con- 

tained -shall be deemed to impair the right of any 

person who appropriated the waters of such natural 

stream prior to the use thereof as aforesaid, for the 

irrigation of such meadow or other lands. 


l 

Src. 8. In case the channel of any natural stream 
shall have become so cut down, lowered, turned aside, 
or otherwise changed, from any cause, as to prevent any - 
ditch or conduit for the diversion of water, from receiv- 
ing the proper inflow of water too Which it imay be 
entitled, the proprietors of such ditch or conduit may, 
within a reasonable time after such change, extend such 
ditch or conduit to such stream, or up along the course 
thereof, or may erect a dam, or embankment for turning 
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water into the same, and the right of such proprietors 
to take water from such stream through such ditch or 
conduit as so extended, to the same amount, and during 
the same periods as prior to such change, shall be of the 
same priority as before such extension; Provided, how- 
ever, That no such extension shall be allowed in such 
manner as to interfere with the operation or enjoyment 


of any other ditch, conduit or other works for the- 


1 


diversion, conveyance or storage of water. 


; ARTICLE 1V. 


OF THE CONSTRUCTION AND MAINTENANCE OF WORKS FOR THE 
DIVERSION, CONVEYANCE AND] STORAGE OF WATER. 

SECTION 1. Whoever shall propose to construct any 
dam, dyke or embankment for retaining or storing water, 
or to enlarge any such work theretofore constructed, so 
that the same shall have at any place a greater height 
than twelve feet, or retain or store a greater quantity of 
water-than fifty acre feet, shall cause to be prepared and 
submitted to the State Engineer, drawings and specifica- 
tions of the proposed work, showing the plan, elevation 
and principal sections of such work, the quality and 
quantities of the materials to be used ın the foundation 
and superstructure of such proposed work and the appur- 
tenances thereto, together with the manner of construc- 
tion thereof, and all such matters of detail as the State 
Engineer may from time to time require. 


Accompanying such drawings and specifications shall 
be a preliminary plat showing the location of such pro- 
posed work with reference to the public surveys, if the 
same be on or within two miles of surveyed lands, other- 
wise with reference to well known natural objects; the 
amount of water proposed to be collected, retained or 
stored by such works; the inlet, outlet or wasteways for 
such waters so far as the same can be conveniently 
shown; the water-shed, naturai stream, ditch, conduit 
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or source of supply from which the waters proposed to 
be collected, retained or stored by means of such works 
are proposed to be taken, and such other matters as may 
be required by the State Engineer. The work shall not 
be proceeded with until such plat shall have been filed, 
and the State Engineer shall have in writing approved 


such drawings and specifications. i 
i 
Sec. 2. The State Engineer shal], as speedily as 


may be, examine such drawings and specifications, and 
if he shall approve the same, affix his approval thereto 
and file the same in his office, and shall cause to be pre- 
pared and delivered certified copies of such drawings 
and specifications as approved by him, to the party pro- 
posing to construct such works. If the State Engineer 
shall disapprove such drawings and specifications, or 
either thereof, he shall return the same with his written 
objections thereto, to the party proposing the work. He 
may, if he shall deem it necessary, require the person 
or corporation proposing to construct or enlarge auy 
such works, to cause excavations to be made fo determine 
the character of the foundation therefòr, and to cause a 
statement concerning the same, or concerning any other 
fact which may seem to him necessary to be known, to 
be certified to him by some Deputy Irrigation’ Engineer 
or Assistant State Engineer. 


SEC. 3. Whoever shall construct such work without 
first securing the approval in writing of the State Engi- 
neer to the plans and specifications thereof, or shall con- 
struct the same otherwise tharat the place shown 1n such 
plat, or in the manner designated in such approved draw- 
ings and specifications, or shall, without such approval, 
make any such enlargement of any such work before that 
constructed, shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, pay a fine of not exceeding 
one thousand dollars, or be imprisoned in the peniten- 
tiary for not exceeding three years, or be punished by 
both such fine and imprisonment, in the discretion of 
the Court wherein conviction is had. 
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Sec. 4. It shal] be a part of the judgment of con- 
viction in every such case that the structure in question 
be abated as a nuisance by the sheriff of the county 
wherein the structure may be, and the cost of such 
abatement shall be taxed by the Court and judgment 
therefor given against the defendant. 


Sec. 5 In case execution for such costs be returned 
unsatisfied, the same shall be paid by the Board of 
County Commissioners of the county wherein the work 
was constructed; or, if the same was situate in two or 
more counties, then by the Boards of Commissioners of 
such counties, in ratable proportion as the Court wherein 
conviction is had may direct. ~ 


Src. 6. Every person or corporation hereafter con- 
structing any ditch, conduit or other works, for diverting 
water from anv natural stream, shal] at the time of the 
construction thereof, construct aud place therein a head- 


_gate for excluding water therefrom, and regulating the 


I 


flow of water therein. Every person or corporation 
owning or controlling any such ditch, conduit or other 
works heretofore constructed, wherein there shall be no 
such head-gate, shall construct and place a head-gate in 
such ditch, conduit or other works, within ninety days after 
the passage of this act; or if there be such head-gate 
and the same be out of repair or not of sufficient strength, 
nor so placed and arranged as to be efficient or satisfac- 


tory to the Water Commissioner, the proprietors of such ° 


works shall repair, replace, reconstruct or renew the 
same to the satisfaction of the Water Commissioner 
within such reasonable time, not exceeding ninety days, 
as may be specified by order in writing of the Water 
Commissioner, requiring such repair, replacement or 
reconstruction. Every person or corporation deeming 
himself or itself aggrieved by such order, i in any respect, 
may appeal therefrom to the Superintendent of Irriga-_ 
tion for the Water Division and to the State Engineer. 
Every such person or corporation shall also whenever 
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thereunto required by order in writing from the State 
Engineer, construct at stich place or places, and in such 
manner as may be designated or approved by the State 
Engineer, a rating flume or measuring device for rating 
or measuring the flow of water in such works, and shall 
always maintain the same in good order and condition 
to the satisfaction of the Water Commissioner; and 
shall put on such head-gate, a keyed device or lock 
satisfactory to the Water Commissioner whenever 
requested in writing by the Water Commissioner so to 
do, and shall upon request deliver one key thereof to 
the Water Commissioner. 


Sec. 7. Every such head-gate shall be placed at or 
near to the head of such ditch or conduit, and shall be so 
constructed and arranged that the same may be set to 
exclude anyilpart of the waters thereof, and of such 
dimensions and so designed and construtted, and so 
placed with reference to such ditch, conduit or other 
works and the embankments thereof as, when closed, to 
exclude the waters of such stream at all stages thereof, 


Every such keyed device or lock shall be of such 
strength and so designed, constructed and placed as to 
permit the locking and fastening of such gate, valve or 
device at any point at which, as Hereloror provided, 
the same may be set. 


Sec. 8. Every person, association or corporation 


owning or controlling any ditch, conduit or other works ` 


for the conveyance of waters, the water: discharged 
wherefrom hath been wont to, or probably may flood or 
damage any road, highway or r public grounds, or the 
lands of other proprietors, shall whenever required 


_thereto by order in writing from the State Engineer, 


construct a waste-gate and tail-race for discharging the 
waters of such ditch, conduit or other works into some 
other works for the conveyance of water, or into the 
stream whereftom the same were diverted, or some other 
stream, ravine or water course, with as little waste or 
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damage to other proprietors as may be; Provrded, That 
such tail-race shall not be so constructed, ,ar placed, as 
to convey water into any other ditch, conduit, or other 
works, save by the consent of the proprietors thereof; 
and in every case the appropriator next in priority 
taking water from the same stream or source of supply, 
and whose ditch, conduit or other works lie below the 
place of discharge, shall be entitled to have such waste 
water; Provided, further, That nothing in this section 
contained shall be so construed, nor shall this section be 
so administered, as to disturb the order of priorities 
among the appropriators, or so as to effect the diversion 
into the works of one appropriator of water, to the use 
whereof another is entitled. 


SEC. 9. Any person, association or corporation, who, 
heing the owner of or controlling any ditch, conduit or 
other works for diverting water from any natural stream, 
„shall fail or neglect to construct therein such head-gate 
for excluding the water therefrom and regulating the 
flow therein, or such rating flume or measuring device for 
tating or measuring the flow of water therein and deter- 
mining the capacity thereof, as required by this act, or 
such waste-gate and tail-race when thereunto lawfully 
required in pursuance hereof, or to maintain any such , 
structure in good repair and condition, or to renew and 
replace the same whenever thereunto required by the 
State Engineer, or to put and keep upou such head-gate 
a suitable keyed device or lock to the satisfaction of the 
Water Commissioner upon receiving a written order 
from the Water Commissioner so to do, or to deliver 
one of the keys thereof to the Water Commissioner 
upon request, shall be deemed guilty of a misdemeanor 
and on conviction thereof shall pay a fine of not less 
than ten dollars and not exceeding thiee hundred dol- 
lars, in the discretion of the Court wherein conviction. ` 
shall be had. 
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Every person, association or corporation, who being 
convicted of any such offense, shall still persist in such 
omission or refusal, shall pay a fine of five dollars for 
each and every day of his or their default after the 
period of ninety days next succeeding such first convic- 
tion. 


Sec. 10. ‘The proprietors of any ditch, conduit or 
other works for diverting the water of any natural 
stream to be used in whole or in part for the irrigation 
of lands of others, shall by the fifteenth day of April 
in each year, cause such ditch, conduit, or other works 
to be properly and suitably cleaned and repaired, so 
that the same may conveniently carry the water to which 
the consumers of water therefrom are entitled, and such 
proprietors shall be liable for all damages occasioned 
such consumers by their willful or negligent failure to 
comply with the provisions of this section. 


Sec. rr. If the proprietors of any ditch, conduit or 
other works for diverting water from any natural stream, 
shall fail or refuse to construct therein such rating*flume 
or measuring device for a period of thirty days after 
having been thereunto lawfully required so to do in 
pursuance hereof, the Water Commissioner of the Water 
District wherein such ditch, conduit or other works may 
be situate, shall close the heat-gate of such ditch, con- 
duit or other works, and prevent water flowing therein 
until such rating-flume or measuring device shall have 
been constructed and placed in such works to the satis- 
faction of the State Engineer. 


If the proprietors of any such ditch, conduit or other 
works shall construct therein, next below the head-gate, 
a waste-gate, sand-gate or other opening, so that the 
whole of the waters of such works may be discharged 
therefrom, and shall place therein a gate which may be 
set and locked in like manner as above prescribed in 
respect of the head-gate, and shall deliver to the Water 
Commissioner one of the keys of such waste-gate, sand- 
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gate or other place of discharge, then and in such case, 
the Water Commissioner in lieu of closing the head- 
gate of such works, may open and lock such waste-gate, 
sand-gate or the gate of such other place of discharge, 
so as to waste and discharge the whole of the waters 
diverted by such ditch,. conduit or other works, and 
return the same to the stream. 


Sec. 12. If the proprietors of any ditch, conduit or 
other works for diverting the water of any natural stream 
shall refuse or fail to erect at or near the head of such 
ditch, conduit or other works the head-gate required by 
this“act, or to maintain the same in eed order as hereby 
required, the Water Commissioner of the District wherein 
such ditch, conduit or other works may be situate, shall 
whenever necessary 1n order to the e the 
waters of the district in conformity with the, Statutes, 
exclude the water of such stream from such ditch, con- 
“duit ot other works by filling such ditch, conduit or 
other works at or near the head thereof, or by cutting 


the banks thereof, or in such other way as to him may 


seem effective, having due regard to the cost thereof; 
and the reasonable cost of such filling or other work, 
shall be paid by the Board of Commissioners of the 
county wherein the head of such ditch, conduit or other 
works may be situate, and may together with a reason- 
able attorney’s fee, to be fixed by the Court, be recovered 
by such county in any Court of competent jurisdiction; 
and the judgment of the Court shall be a lien upon and 
against such ditch, conduit, or other works and thé 
appurtenances thereof, and all right of the proprietors 
thereof, to carry or enjoy the waters diverted or carried 
thereby, and shall direct the sale of such ditch, conduit 
or other works, and the right of the proprietors aforesaid 
in satisfaction thereof, and such judgment may be 
enforced by special execution or other proper process. 
No such sale shall divest or impair the right of any per- 
son entitled to the use of water from such ditch, conduit 
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or other works by agreement with or license from the 
person or persons so in default, but all lawful fees and 
other sums of money payable by such” consumer in 
respect to the carriage of water by means of such works 
shall thereafter be payable to the purchaser at such sale. 


Every such sale shall be made as a sale of real estate, 
and redemption therefrom may be made in the manner 
provided by law in case of land sold on execution. 
Such proprietors so in default shall be liable for all 
injury and damages occasioned any consumer of water 
lawfully entitled thereto from such ditch, conduit or 
other works, by the willful or negligent failure of such 
proprietors to comply with the provisions of this act; 
and if any person, without first constructing the head- _ 
gate therein, as required by this act, to the satisfaction 
of the Water Commissioner, shall open any such ditch, 
conduit or other works after the same hath been filled by 
the Water Commissioner pursuant hereto, or shall repair 
or replace the bank thereof where the same hath been 
ctit or opened-by the Water Commissioner, or turn the 
water into such ditch, conduit or other works after the 
same hath been excluded therefrom by the Water Com- 
missioner pursuant hereto, or having control of such 
ditch, or conduit, shall knowingly permit water to flow 
therein after the same hath been closed or the water 
excluded therefrom by the Water Commissioner pur- 
suant hereto, every such person so offending, shall be 
deemed guilty of a misdemeanor and shall be fined in 
any sum nòt exceeding three hundred dollars, or impris- 
oned ın the county jail not exceeding six months or 
punished by both such fine and imprisonment, in the 
discretion of the Court wherein such conviction is had. 


Sec. 13. Any person who shall hereafter cause to be 
excavated or constructed, any ditch, conduit, reservoir 
or other works for the conveyance; collection or storage 
of water, shall during the excavation or construction of 
such works, keep open for safe and convenient travel, 
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all public highways theretofore publicly traveled as 
such, where the same are crossed by such works, and 


shall before water is diverted into, conveyed or stored _ 


by such works, so as to extend into any such highway, 
construct to the satisfaction of the Road Supervisor, a 
substantial bridge not less than fourteen feet im breadth 
with proper and sufficient approaches thereto, over such 
ditch or conduit, or the waters of such ditch, conduit or 
reservoir which may exend into or across such highway 
or road. Every such bridge and the approaches thereto 
shall always thereafter be maintained by the county. 


SEc. 14. If any person thereunto required by the 
preceding section, shall in any case fail, refuse or 
omit to construct such bridge or the approaches thereto, 
every such person and the directors and managers of- 
any corporation delinquent in that behalf, shall be lable 
to a fine of not exceeding five dollars for each day of 
such default; and the Supervisor of the Road District 
may cause such bridge to be constructed, and the 
reasonable cost thereof, may, together with a reasonable 
attorney’s fee, to be fixed by the Court, be recovered by 
the county in any Court of competent jurisdiction, and 
the judgment in that behalf shall be a lien on all right 
of the person ‘in default in such ditch or other works, 
and may be enforced in the manner provided in section 
twelve of this article 


Sec. i15. The proprietors of every ditch, conduit or 
other works for conveying, retaining or storing waters, 
shall always maintain in good order and repair the 
embankment and all appurtenances thereof, so that the 
water conveyed, retained or stored thereby may not 
flood or damage the premises of others, or auy highway, 
or unnecessarily runu to waste, and shall be liable for all 
damages resulting from their willful or negligent failure, 
to comply with any of the provisions of this act, or 
from their negligence in the construction, maintenance 
or operation of such works. 


Bi 
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Sec. 16. The proprietors of every ditch, conduit or 
other works for conveying, retaining or storing water, 
shall pérmit the State Engineer, or any person appointed 
for the purpose by the State Engineer, or by order of 
the District Court, whereunto by this act is committed 
jurisdiction for settling and adjudicating the rights and 
priorities among the appropriators of water in the Water 
Division to at any time measure and rate such ditch, 
canal or other works. Every such order of appoint- 
ment shall specify the ditch, conduit, reservoir or other 
works to be measured or rated, and the times within 
which such measurement may be made and the name 
of the person appointed, and shall be certified under the 
seal of the State Engineer, or the seal of such District 
Court. - Whenever there shall be presente to the Water 
Commissioner of any Water District the order of the 
State Engineer or of any District Court, duly certified, 
as in this section above provided, aa the measur- 
ing and rating of any ditch, conduit or other works in 
his district, or whenever the proprietors of any such 
ditch, conduit or other works shall request of any Water 
Commissioner permission to fill such works for the pur- 
pose of measuring and rating the same aaa eee of 
the law, such Water Commissioner, notwithstanding 
anything in this act contained, shall cause: or'permit the 
head-gate of the ditch, conduit, reservoir or other works 
to be raised, and such ditch, conduit, or reservoir, or 
other works to be filled, and soremain filled for a length 
of time sufficient to conveniently measure and rate the 
same; Provided, however, That the Water Commis- 
sioner shall not cause any such works to be filled at 
request of the proprietors thereof without the order of 
the State Engineer or the District Court aforesaid, when ` 
it shall seem to him unnecessarily injurious to others” 
to comply with such request. The Superintendent and 
Manager of such works shall always on request, to the 
best of his ability, render assistance to,such person 
named in such order of the State Engineer or such 
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District Court, in and about the measuring and rating of 
such works by admitting water into such ditch, conduit 
or works to the full capacity thereof if practicable, or 
by discharging the water out of such reservoir or other 
works of storage, when the same can be conveniently 
done without material loss to the proprietors or others, 
and by all other means in his power. z 


SEC. 17. The proprietor of any fence, which crosses 
or abuts upon any stream from which waters are drawu 
for irrigation or other purpose, or which abuts upon, or 
wholly or in part encloses any reservoir for the col- 
lection, retention or storage of water, shall cause to be 
placed-in every such fence in some convenient place 
approved by the Water Commissioner, a gate or bar- 
way, and shall always maintain the same to the satis- 
faction of the Water Commissioner, and such pro- 
prietor, and the proprietors of lands shall always 


_suffer and permit the State Engineer, his assistants, 
Deputy Irrigation Engineers, the Superintendent of 


Irrigation and the Water Commissioner, and their 
assistants, to pass thereat and along the bank of such 
stream, or to such reservoir over the premises of such 
proprietor by some reasonably direct and convenient 
way, forany lawful purpase connected with the discharge 
of their official duties Every such person shall forth- 
with upon passing through any such gate or bar-way, 
carefully close such gate or set up the bars of such bar- 
way, and shall be responsible to the propnetors of such 
lands for any damage occasioned by his default in that 


behalf. 


SEC. 18 ~ Every person, association or corporation 
hereafter proposing to construct or enlarge any ditch, 
conduit or other works for the diversion of water from 
any natural stream, or for the purpose of collecting or 
utilizing the waters wasting or seeping from any other- 
works, or any dam, dyke or embankment for collecting, 
retaining or storing the waters of any stream, valley, 
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ravine or water-shed, or any such waste or seepage 
water, shall within ninety days after the commencenjent 
of such construction or enlargement, file in the office of 
the State Engineer and in the office of the County Clerk 
and Recorder of each county wherein any part of the 
said works is proposed to be constructed, a map showing 
with reference to the lines of the public surveys, if | on 
surveyed lands, and otherwise with reference to qon- 
spicuous and permanent natural monuments, the point of 
diversion, or head of such ditch, conduit or other works, 
the route of such ditch or conduit and all feeders thereof, 
and the site of all such dams, dykes, embankments 
aiid other works of storage, so as to fix with reasonable 
certainty the place of such structures. Upon or attached 
to such map shali be a statement showing the stream or 
source of suppiy from which water is proposed to be 
taken, or the valley, ravine or water-shed wherefrom. or 
wherein water is proposed to be collected, the names of 
all persons proposing to unite in such construction or 
enlargement, or in case of a corporation, the namé of. 
such corporation, the name and address of the supérin- 
tendent of such works, the depth, width, grade ‘and 
carrying capacity of such ditch, conduit or other works 
of diversion ot carriage and every feeder thereof, the 
depth of water proposed to be carried therein at full 
capacity, the form and area of the! ‘cross-section of 
water to be carried therein at full capacity, as proposed 
to be constructed or enlarged, the capacity of every such 
reservoir or other works of retention or storage when 
filled to high-water mark, the average depth of the water 
in such works of collecon or storage, when so filled to 
high-water mark, and the lands to be covered by the 
waters thereof, the time of the commencement of the 
survey for such work, and the time of commencement 
of the actual work-of construction, and in case of 
proposed enlargement of such works, the increase of 
capacity to be obtained by such enlargement. 
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SEc. 19 Such statement shall be subscribed by the 
person or by some officer or the superintendent of the 
association of corporation in whose behalf the same is 
made, and affixed thereto shall be an affidavit of such 
person or officer that such map and statement truthfully 
sets forth- the purposes of such person, association or 
corporation touching the proposed construction or 
enlargement, and that the matters of fact contained in 
such statement are true. 


SEc. 20. Every person or corporation proposing to 
construct works for the diversion, conveyance or storage 
of water, upon first filing in the office of the State 
Engineer a map of such proposed works and descriptive 
statement thereof showing the same matters required by 
the eighteenth section of this article, as also showing 
asmearly as may be the amount and character of the 
materials proposed to be moved in the construction of 
-such works, and any other matter or thing proper to be 
considered in seers the time which ought reason- 
ably to be occupied ın the construction of such works; 
and upon first publishing for not less than thirty days 
consecutively in at least one daily newspaper printed at 
the seat of government of the State, and at least one 
newspaper in each county wherein such works are pro- 
posed to be constructed, a notice of the time when 
application will be made to the State Engineer to fix 
the time for the completion of such works and the appli- 
cation of the water diverted, collected or stored by such 
works, may apply to the State Engineer to fix and deter- 
mine the reasonable time for the construction of such 
works, and the application of the waters thereof to ben- 
eficial uses. And the State Engineer upon hearing 
such person or corpoiation and all persons who may 
attend to be heard touching the matter, may make an 
order fixing a reasonable time within which such works- 
shall be completed, and a further reasonable time within _ 
which the waters thereof shall be applied to beneficial 
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uses, in order to entitle the proprietors thereof to priority 
as of the date of commencement of the work upon such 
structure. Before making such order, the State Engi. 
neer may, if he shall see fit, visit the site proposed for 
such works and make personal observation sae and 
of the region proposed to be itrigated therefrom. 


Every such order shall be entered ‘of record by the 

State Engineer and a copy thereof delivered to the per- 
sons applying therefor, and if such works shall be com- 
pleted within the time therein specified, and the waters 
diverted, collected or stored by means of such works, 
shall be applied to beneficial uses within the time speci- 
fied in such order, the proprietors of such works shall 
be deemed entitled to priority as of the date of com- . 
mencing the structure, which shall be the date of com- 
mencement of the survey, if conducted with reasonable 
diligence. Nothing herein contained shall be constrifed 
to exempt the persons or corporations constructing such ` 
works from proceeding with reasonable diligence with 
the work of construction; and the State Engineer may, 
if it shall appear to him at any time that any such per- 
sons or corporations have abandoned the proposed work 
or are refusing or failing to proceed with the construc- 
tion thereof with reasonable diligence, revoke his said 
order in that behalf; subject, howsoever, to the right of 
the proprietors of such works to apply \to him for re- 
hearing in the matter of the order of revocation or to 
appeal to the Courts for relief against the same. 


ve | 
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ARTICLE V. | 


~ OF THE ADMINISTRATION OF THE WATERS OF JHE STATE AND 


THE OFFICERS APPOINTED THEREF R. 

SECTION 1.` As soon as may be after the convening 
of the General Assembly at the ninth regular session 
thereof, and each alternate session thereafter, there shall 
be appointed by the Governor, by and| with the advice 


--discharge the duties of his office. 
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of the Senate, a Staté Engineer, who shall hold his 
office for the term of four years, and until his successor 
is appointed and qualified. No person shall be appointed 
to said office unless of known learning in the science of 
engineering, and of skill and experience in the practice 
thereof. The Governor may at any time in his discre- 
tion, for cause shown, remove the State Engineer, and 
in case of such removal, or the death or resignation of 
the incumbent, appoint a successor. 


Sec 2. The State Engineer before entering upon the 
duties of his office, shall take and subscribe the oath of 
office prescribed by the Constitution, and-shall file the 
same in the office of the Secretary of State, together 
with his bond with one or more sureties approved by 
the Secretary of State, payable to the State in the penal 
sum of ten thousand dollars, and conditioned for the 
faithful performance of the dutiés of his office, and that 
he will well and_truly account for and pay over, accord- 
ing to law all public moneys which may come to his 
hands, and deliver to his successor or other officer, 
authorized by the Governor to receive the same, all 
moneys, books, instruments and other property belong- 
ing to the State in his possession, or with which he may 
be legally chargeable. 


Sec. 3. The State Engineer shall have his office at 
the seat of government in suitable rooms to be provided 
for him by the Secretary of State, who shall also provide 
suitable furniture therefor, and such proper and neces- 
sary instruments, books, stationery and postage as may 
be required to enable him to conveniently and efficiently 


Sec. 4. The State Engineer shall have‘a seal which 
shall be provided by the Secretary of State, and shall 
attest therewith all orders and certificates issued from 
lhis office. 
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SEC. 5. The seal of the Stat¢ Engineer shall be a 
disc, one and a-half inches in diameter, bearing in the 
center thereof a sheaf of wheat, and inscribed upon the 
circumference thereof the onl ‘State Engineer, 
Colorado.” 


SEC. 6. Any person who shall forge, deface or 
counterfeit such seal o1 affix- any forged, corrupt or 
counterfeit similitude or imitation thereof to any writing 
or document whatsoever, or who-shall illegally use or 
affix such genuine seal to any writing or document 
whatsoever, or-who having in histor her possession or 
custody any writing or document rhatsoever to which, 
such forged, corrupt and counterfeit imitation of such 
seal shall have been affixed, or any|\writing or document 
to which the genuine seal shall/'have been illegally 
affixed, shall, knowingly publish, (utter, use or.present 
as true and genuine any such writing or document, or 
who having in his or her custody or possession, any 
such forged, corrupt or counterfeit seal or document, 
shall wilfully conceal the same, shall upon conviction 
thereof be punished at hard labor in, the penitentiary for 
the term of not less than one year or more than ten 
years in the discretion of the Cou i wherein conviction 


shall be had. 


Src. 7. The State Engineer shall receive a salary of 
four thousand dollars per annum, uich shall be paid 
monthly by the State Treasurer on' warrants drawn by 
the Auditor of State, together with his reasonable trav- 
eling expenses necessarily incurred in ae discharge of 
the duties of his office. 


Src. 8. He shall keep in his office a just and true 
, account of all such~expenses and all expenditures by 
' him made in the discharge of his office, and upon his 
certificate showing particularly the time and occasion 
‘thereof, and on what account such expenditure was 
“made, the Auditor of State shall issue,his, warrant upon 
the State Treasurer for the amount y him allowed in 
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respect thereof, which shall, be paid out of the appro- 
priation for the purpose, and not otherwise; and the 
salary or per diem and expenses of all assistants and 
the pay of all clerks and laborers and other necessary 
expenses of his office shall be allowed and paid in the 
same manner out of such appropriation. 


Src. 9. “He shall have power to purchase, in the 
name of the State such material as may be necessary for 
constructing, maintaining and repairing gauging sta- 
tions, at the streams required to be measured and gauged 
in pursuance of this act, and may sell and dispose of 
any such material in his discretion, when no longer 
needed. 


Sec. ro. The State Engineer shall have general 
control of the survey and measurement of the streams 
of the State and of all works constructed for the diver- 
sion, retention or storage of waters, and of the distribu-, 
tion of water in the different Water Divisions and Water 
Districts, for irrigation and other purposes whatsoever. 
He may require of the Attorney General written advice 
upon any question of public interest arising under the laws 
of the State touching these matters He shall keep in 
his office proper and full record of the measurements, 
observations and calculations made by himself or under 
his directions, and shall deliver the-same, together with 
the reports of his Assistants and the Superintendents of 
Water Divisions, and the Water Commissioners; and- 
Deputy Irngation Engineers, and all other records, 
papers and properties, pertaining to his office, to his 
' buccessorin office. He shall during the irrigation season 
or for such longer or shorter period as to him may seem 
advisable in each year, cause to be ascertained, as nearly ° 
as may be, the daily mean discharge of the principal 
streams of the State, (commencing with those most 
resorted to for irrigation) and shall cause a record of 
such daily mean discharge to be kept in graphic form, 
and as nearly as possible posted daily, and shall keep, 
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such tecord always open to inspection at his office by 
those desiring to examine the same. He shall collect 
in each year information regarding the .rain-fall in the 
different drainage basins of the State and, at the proper 
seasons, regarding the snow-fall in the, mountains, for 
the purpose of ascertaining and predicting the probable 
flow of water in the streams in the ensuing season, 
and shall cause such information or the tabulated results 
thereof to be furnished from time to time to the news 
papers of the State for publication. He shall also as 
far as practicable, cause to be collected, information 
touching all such other matters-and things as may to 
him seem necessary or proper to be known for ascertain- 
ing the capacity, of the streams -andi water courses of 
the State for supplying the needs of the inhabitants 
thereof, and for ascertaining the most economical and 
effectual methods of conserving, applying, distributing 
and using such waters; shall pine his counsel and service 
whenever requested by the Governor to any officer, 
Department or Institution of the State, touching any 
matter of public concern, and perform such other duties 
as may be required of him from time to time by law. 


Sec. rr. He may appoint one or more assistants, 
who shall be known as Assistant State Engineers, either 
to act generally under him or perform any particular 
service, and may revoke any such appointment at his 
pleasure. The State Engineer and the sureties in his 
official bond shall be responsible or all defaults and 
misconduct of all such assistants. very such appoint- 
ment and the revocation thereof and every appointment 
of Deputy Irrigation Engineers, and every revocation 
of such appointment, shall be in writing under the sig- 
nature and seal of the State “Engineer; and a copy 
thereof shall be filed in the office df the Secretary of 
State, and a record thereof shall bå preserved in the 
office of the State Engineer, in a boòk: to be kept by him 
for that purpose. Every person so appointed shall, 
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before entering upon the duties of his office, subscribe 
and cause to be filed with the State Engineer, the oath 


prescribed by the Constitution, and the State Engineer’ 


may require of every stich Assistant State Engineer 
such bond and sureties as to him may seem fit. 


Sec. 12. The pay of each Assistant State Engineer 
shall be not exceeding ten dollars per day for each day 
employed, togethér with his actual and necessary 
expenses; the same to be paid from the appropriation 
made for the purpose on the certificate of the State 
Engineer as above specified. 


Sec. 13' The State Engineer and all and singular, 
his assistants and the Deputy Irrigation Engineers, shall 
in all calculations, measurements, records and reports, 
use the cubic foot per second of time as the unit of 
measurement of flowing water, and either the cubic foot 
or the acre foot as the unit of measurement of volume. 
The acre foot is the quantity of standing water which 
will cover one acre of land to the deph of one foot, and 
is equivalent to forty-three thousand, five hundred and 
sixty cubic feet. 


Sec. 14 The State Engineer shall from time to 
time after the passage of this act, appoint all fit and 
proper persons who may apply to him for such appoint- 
ment, as Deputy Irrigation Engineers of the State of 
Colorado. He shall subject every applicant for such 
appointment to examination sufficient to ascertain his 
qualifications and fitness for the position. and shall after 
any such appointment revoke the same, if it shall seem 
to him that the appointee is incompetent or unqualified 
for the discharge of the duties of his office, or has been 
guilty of corruption, extortion, unfairness or oppression 
therein. 


SEC 15. Every such Deputy Irrigation Engineer 
shall, before entering upon the duties of his office, take 
and cause to be filed in the office of the State Engineer 
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the oath prescribed by the Constitution, and shall file 
in the same office his bond to the Statetof Colorado in 
the penalty of two thousand dollars, with one or more 
sureties satisfactory to the State Engineer, and condi- 
tioned for the faithful discharge of the duties of his said 
office without favor, partiality or oppression. 


SEC. 16. Every such Deputy Irrigation Engineer 
shall have such authority, and perform such duties as 
may be prescribed by law, and shall 'on request of the 
proprietor or superintendent or manager thereof, and on 
payment of his reasonable charges a that behalf, rate, 
measure and ascertain the carrying | capacity of any 


ditch, conduit, lateral or feeder, or ‘any enlargement 


thereof, and the capacity of any reservoir or other works 
for the conveyance or storage of water, and shall make 
and deliver to the person so employing him one or more 
certificates, as such person may require, setting forth 
the fact of such measurement and rating, and the time 
and circumstances thereof, and the capacity of such 
ditch, canal or other works as so ascertained, verified as 
hereby required. ‘The State Engineer may at any time 
direct the measurement and rating of any such works. 
Any |Assistant State Engineer or Deputy Irrigation 
Engineer rating, measuring or estimating the carrying 
capacity of any ditch, conduit, atl, fe feeder, reservoir 
or other works for the conveyance or storage of water 
shall affix to the certificate of such measurement, rating 
or estliate of capacity, his affidavit setting forth that 
such measurement and rating was made by him, or such 
estimate of capacity, by himself and the other persons 
in that behalf named in such affidavit, the time thereof, 
and that the same truly sets forth the capacity of such 
ditch, conduit, lateral, feeder, reservoir or other warks, as 
he verily believes. And any Assistant’State Engineer or 
Deputy Irrigation Engineer who shall] knowingly make 
any false certificate touching any measurement, jrating 
or estimate of capacity of any such eee or tonching 
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any survey of any such works or the notes, plat or map 
thereof, required by this act, shall be deemed guilty of 
a misdemeanor and be subject'to a fine of not less than 
one hundred dollars nor more than one thousand dollars 
in the discretion of the Court wherein he is convicted. 
And if any such Assistant State Engineer or Deputy 
Irrigation Erigineer shall knowingly swear falsely in 
any such certificate of measurement, rating or estimate 
of capacity, or in his certificate touching any survey of 
any such work he shall be deemed guilty of perjury and 
punished accordingly. 


Sec. 17. The Governor shall appoint some fit person 
as Superintendent of Irrigation in and for each of the 
Water Divisions of the State. Every such Superin- 
tendent shall be a resident of the Water Division for 
which he is appointed, and shall hold office for the 
period of two years from the day of his appointment, 
and until his successor be appointed and qualified, unless 
sooner removed; Provided, That the first appointment 
of Superintendent of Irrigation im any Water Division 
shal] not be made until the Governor shall think such 
appointment expedient and necessary; and in case of 
vacancy in said office in any Water Division the Gov- 
ernor shall not be required to fill such vacancy if he 
shall deem it inexpedient so to do. 


Sec. 18. Every person appointed a Superintendent 
of Irrigation shall, within thirty days'after his appoint- 
ment and before entering upon the duties of his office, 
file in the office of the State Engineer the oath of office 
prescribed by the Contitution, together with his bond 
with one or more sureties, approved by the State Engi- 
neer, payable to the State in the penalty of five thousand 
dollars, conditioned for the faithful discharge of the 
duties of his office. 


SEC. 19. He shall receive a compensation of five . 


dollars per day for every day he is employed in the dis- 
charge of his duties hereunder, together with his reason- 
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able traveling expenses. He shall keep a just and true 
acdount of the time by him bo employed and of such 
expeuses, setting down the particulars of all expendi- 
tures charged for by him, and shall render such account, 
verified by his affidavit, to the State Engineer monthly 
or quarterly as he may elect; and such per deem and 
expenses shall be paid ratably by the several counties 


-© wholly or in part included within such Water Division 


upon the allowance and apportionment of -the State 
Engineer. The State Engineer shall not allow or 
approve any item of such account which shall appear to 
him manifestly false or excessive. 


SEC. 20. The Superintendent of Irrigation shall, 
within the Division for which he is appointed, have 
general control of the Water Commissioners within 
such Division, and shall, under the supervision of the 
State Engineer, execute the laws of the State relative 
to the distribution of water in accordance with the 
rights and priorities of appropriation in his Division, as 
the same are or may be established by judicial decrees; 
and perform such other duties as may be prescribed by 
law or by the State Engineer relative to the same 
matters. 


Sec. 21. The Superintendent of Irrigation shall, 
subject to the approval of the State Engineer, have 
authority to make such regulations not in conflict with 
this act, or other law of the State, as to him may seem 
necessary or proper for securing in his Division the 
equal and fair distribution of water among those entitled 
thereto in accordance with their several rights and prior- 
ities of appropriation. He shall have fauthority to call 
out the Water Commissioner of any Water District in 
his Division at any time he may deem it necessary. In 
case of vacancy in the office of Water Commissioner, 
and at other times when he shall deem it necessary, he 
may assume and discharge any of the duties of. the 
Water Commissioner, for any District of his Division. 
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SEC. 22. Any person, association or corporation deem- 
ing himself, themselves or itself linjured or discrimi- 
nated against by any order or regulation of the Superin- 
tendent of Irrigation in any Water Division, may-appeal 
from the same to the State Engineer by filing with the 
State Engineer a copy of the order or regulation com- 
plained of, and a statement of the manner in which the 
same injuriously affects the person appealing, and serv- 
ing upon the Superintendent of Irngation a copy of such 
statement and a written notice of the time (uot less than 
five days after such service) when such appeal will be 
presented to the State Engineer. The State Engineer 
may in his discretion adjourn such hearing until a later 
day to enable any party in interest to produce testimony 

+ touching the matter, and after hearing whatever testi- 
mony may be produced by the Superintendent of Irriga- 
tion, the party appealing or other party in interest, orally 
or by way of deposition, may confitm, suspend, repeal or 
modify the order or regulation complained of. Upon 
the hearing of such appeal or any other hearing before 

_him touching any issue of fact in respect to the distribu- 
tion of water, the State Engineer shall have power to 
administer oaths. The appellant or Superintendent of 
Irrigation or any party in interest, may cause depositions 

_ to be taken in any such matter, upon first giving notice 
in writing to the adversary parties, of the time and place 
of such examination, at least five days prior to the time 
appointed therefor. The State Engineer may if he 
shall deem it necessary, or advisable, visit the works of 
the parties interested before determining such appeal, or 
cause the same to be visited and inspected by some 
Assistant Engineer 


SEc. 23. The Court to which, by this act, 1s com- 
mitted jurisdiction to determine the rights and priorities 
of the appropriators of water in any Water Division may, 
upon complaint of any person injured by the action of 
the State Engineer, Superintendent of Irrigation or the 
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Water Commissioner, in the distribution of water, give 
relief against the same, and nothing herein contained 
shall be construed to deny the jurisdiction of such Court 
in that behalf; Probided, however, That no injunction 
shall be allowed against the State Engineer, the Super- 
intendent of Irrigation or any Water Commissioner to 
restrain them or either of them from doing any act or 
thing in the execution of his office, unless notice of the 
time and place of the application therefor, with a copy 
of the complaint and all affidavits proposed to be used in 
support of such application, shall have been served upon 
such officer at least six days prior to such application. 
Every person claiming to be interested ın the question 
shall, on his application, be made party to such ai tion. 

Costs shall not be taxed against the officer unless he 
shall appear to the Court to fave been guilty of malice, 
gross neglect of duty, or willful oppression. The Dis- 
trict Attorney of the Judicial District wherein the said 
action is brought shall defend all such officers,-and his 
reasonable fees in that behalf to be allowed by the Court, 
shall be paid by such county or counties of the Water 
Division as the Court may direct, and in such proportions 
as may be fixed by order of the Court. 


Sec. 24. Thef Superintendent „of Irrigation shall 
commence the discharge of his duties whenever directed 
so to do by the State Engineer; and in default of such 
direction, as soon as the first Water Commissioner in 
any district within such division shall be called out, 
otherwise than by such Superintendent of Irrigation; 
and shall continue each season in the exercise of his 
office so long as the services of any Water Commissioner 
within his division are required, and ten days thereafter, 


and no longer. i 

Sec. 25. Each Water Commissioner when called 
out by the proprietors of canals, ditches or other works, 
shall report immediately by letter or telegram, to the 
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Superintendent of Irrigation for his Division, and shall 
also report when his services are no longer needed. 


SEC. 26. There shall be a Water Commissioner in 
each of the Water Districts of the State who shall be 
appointed by the Governor from among the persons 
recommended to him by the State Engineer. He shall 
þe a resident of the Distrıct in and for which he is 
appointed, and shall hold his office until his successor 
is appointed and qualified He shall be entitled to five 
dollars per day for each day during which he shall be 
actually employed in the duties of his ofice. He shall 
keep a just and true account of the time employed’ by 
him in the duties of his office and render a true state- 
ment of the time so employed, verified by his oath, to 
the State Engineer, monthly or quarterly as he may 
elect, and the same shall be paid by the counties wholly 
or in part included within such Water District, in such 
proportion as to the State Engineer shall seem equitable, 
upon the apportionment and allowance of the State 
Engineer. The State Engineer shall not approve or 
allow any item of such account which shall appear tò 
him manifestly false or excessive. 


Sec. 27. Whenever the Superintendent of Irriga- 
tion shall recommend the appointment of an assistant 
or assistants to any Water Commissioner in his Division, 
the State Engineer shall, on request and nomination of 
such Water Commissioner, appoint such number of 
assistants to such Water Commissioner as he may think 
necessary, not exceeding the number recommended by 
the Superintendent of Irrigation Every such appoint- 
ment shall be in writing under the seal of the State 
Engineer, and shall specify the tıme during which the 
same shall be in force, and a record thereof shall be pre- 
served in the office of the State Engineer. Such assist-. 
ant shall take the oath of office prescribed by the Cont 
stitution, and shall in all things touching the execution 
of his office, obey the instructions of the Water Com- 
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missioner, and shall, subject to such instructions,! have 
and exercise all the powers of the Water Commissioner. 
He shall be entitled to three and one-half dollars per 
day for each day during which he is necessarily em- 
ployed, to be paid by the several counties wholly or in 
part within such Water District, upon certificategof the 
Water Commissioner, and the approval, apportidnment 
and allowance thereof by the State Engineer, jin the 
same manner as provided in respect of the Watey Com- 
missioner. 


Sec. 28. The Governor shall fill all vacancies hich 
may be occasioned by death, resignation or oth rwise, 
in the office of the Water Commissioner in any District 
The Governor may at any time remove any St itperiu- 
tendent of Irrigation or Water Commissioner, ‘in his 
discretion, 


1 


Sec. 29. Every Water Commissioner shall, ‘before 
entering upon the duties of his office, file in the office 
of the State Engineer the oath of office required by the 
Constitution, together with his bond in such sum not 
less than one thousand nor more than five thousand 
dollars, as may be specified by the State Engineer, with 
one or more sureties to be approved by the State En- 
gineer, payable to the State of Colorado, and condi- 
tioned for the faithful discharge of the duties of his 
office. 


Sec. 30. The State Engineer shall cause to be 
noted in a book to be kept in his office for the purpose, 
as to each bond, the amount thereof, the date i the 
approval thereof, the names of the principal and- the 
several sureties therein. A copy of any such bond cér- 
tified by the State Engineer under his seal of office st 
be evidence in all Coùûrts and places. \ 

e 


Sec. 31. The Water Commissioners shall not assu! 
their duties until called thereunto by the State Engineer 
or Superintendent of Irrigation for the Division, or by 
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the Superintendents of two or more ditches, conduits, 
reservoirs or other works in their several Districts by 
application in writing, stating that there is necessity 
for their action. They shall not be entitled to compen- 
sation after the necessity for their services shall cease. 


SEC 32. The Supermtendent of Irrigation in his 
Division, and every Water Commissioner and his assist- 
ants in their several Districts, shall, in respect to the 
distribution of water for irrigation, have the powers of 
a peace officer, and shall be authorized to arrest, with or 
without warrant, any person who shall violate any law- 
ful order by him made in the administration of his 
office, or who shall, without authority of the State 
Engineer or the Superintendent of Ixrigation for the 
Division, raise or open the head-gate of any ditch, con- 
duit or other works, or suffer water to flow in such 
ditch, conduit or other works, contrary to the lawful 
orders of the Water Commissioner. 


SEC, 33. As soon as may be after the entry of anv 
‘decree hereafter made in any of the District Courts for 
adjudicating the rights and priorities of the several 
appropriators of water for irrigation in any Water 
Division, and within thirty days at the furthest after 
the entry of such decree, the Clerk of such Court shall 
make, certify and transmit a copy of the same to the 
State Engineer. In like manner whenever afterwards 
any modification of such decree shall be made, or any 
supplementary decree entered in the same cause, or any 
such subsequent decree establishing the rights of any 
appropriator, the Clerk of the Court wherein the same 

+ --is made, shall certify and transmit a copy thereof to the 

' State Engineer, and the feés of the Clerk for such copy 
shall be deemed part of the costs ın the case and be paid 
in like manner as the residue of such costs. 


*. 


SEC. 34. Whenever any decree shall be made in any 
of the District Courts to which by this act is committed 
jurisdiction_to settle the priorities of right to the use of 
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water among the several appropriators of water in any 
Water Division, and a certified copy thereof filed in the 
office of the State Engineer, as by this act provided, the 
State Engineer shall cause to be prepared and always to 
be kept in his office, a book entitled: “ʻA Register of 
Priorities of Appropriations of Water for Water Division 
Number --.-,?? and shall cause to be entered therein and 
preserved all such copies of decrees, and shall as soon as 
may be thereafter prepare from such decrees a table of 
the ditches, conduits, reservoirs and other works for the 
appropriation of water for irrigation within such Divis- 
ion, arranging the same in consecutive order according 
to the priorities of the respective appropriations within 
such Division. Such table shall contain the following 
information arranged in separate columns: The name 
of the ditch, conduit, reservoir or other works; the 
Water District in which the same is situated; the stream 
or source wherefrom water is thereby diverted; the 
name of the person, association or corporation controll- 
ing the same; and the name and post-office address of. 
the Superintendent upon whom, as provided by this act, 
notice in respect of the said works is to be served; the 
number of cubic feet of water per second, or, in the case 
of storage works, of acre feet, to which the proprietors 
thereof are thereby entitled, (the original appropriation 
and each enlargement being stated separately and in 
their proper order and place, according to the dates of 
appropriation); the total number of cubic feet per second 
of water previously appropriated, to be carried in ditches 
or conduits, and the number of acre feet previously 
appropriated for storage for irrigation in such Water 
Division; the number of cubic feet of water per second 
previously appropriated to be-carried in ditches or con- 
duits, and the number of acre feet appropriated for stor- 
age for irrigation in the Water District wherein such 
ditch, conduit or other works may be situate; and such 
other and- further information as to the State Engineer 
may seem useful or necessary to enable the Superintend- 
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nts of Irrigation to make proper distribution of the 
waters of such Division according to such decree; and in 
case any decree shall be afterwards entered amendatory 
or supplementary to such decree, or any decree estab- 
lishing the right of any person or corporation not in 
such first decree named, to the use of water for irriga- 
tion, or any decree establishing and limiting the amount 
of water to which any city or town or person or corpora- 
tion supplying any city or town with water is entitled, 
he shall cause the substance thereof to be entered in 
such table ın proper order and ın the same manner afore- 
said, and shall forthwith after the preparation of such 
table, or any amendment or supplement thereunto, cause 
a copy thereof certified under his seal of office to be 
transmitted to the Superintendent of Irrigation for the 
proper Divisiou within which such decree shall have 
been entered. He shallalso in like manuer and forth- 
with, or as soon as may be, after,the receipt of the certi- 
fied copy of any such decree, cause a like table to be pre- 
pared for each Water District within such Water Divis- 
10n, setting forth the same matters in respect to the 
several ditches, conduits, reservoirs and other works in 
such Water District, and arranging the said several 
appropriations in such table, set down, according to 
their several respective priorities of right in said Water 
District, and shall certify and transmit a copy thereof 
and of each amendment or supplement thereunto under 
his seal of office to the Water Commissioner of such 
Water District. = 


SEc 35 The Superintendent of Irrigation of each 
Division and the Water Commissioner of each Water 
District shall carefully preserve the said tables and 
teturn the same to the State Engineer for correction 
whenever required by him, and always at the end of the 
irrigation season. No claim of prionty of right to the 
use or enjoyment of water for irrigation not set forth in 
the said tables shall be regarded by the Superintendent 
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of Irrigation or Water Commissioner in the distribution 
of water; and until all persons appearing by such tables. - 
to be entitled to the use of water for irrigation, shall 
have received the full amount to which, by such tables, 
they severally appear entitled, no other person shall be 
permitted to have, take or receive any water which 
might flow into the ditches, canals or other works set 

` down in such tables; Provided, however, That nothing 
herein contained shall be so construed as to require the 
Superintendent of Irrigation or Water Commissioner 
to deliver to or suffer to flow into any ditch, conduit or 
other works, water manifestly in- excess of the needs of 
the proprietors of such works or those entitled to the 
‘waters thereof, nor water to which by virtue of any 
agreement made in pursuance of the eleventh Article the 
proprietors of any other works are entitled. 


SEC. 36. They shall cause the waters of the several 
streams and sources of- supply in their respective divis- 
ions and districts to be distributed among the several 
ditches, conduits and other works in the said Water 
Divisions and Districts, respectively, in accordance with 
the said table as nearly as may be so that the proprietors 

-of each of the said ditches, conduits or reservoirs, and 
those entitled to water therefrom, shall, as nearly as may 
be, and to the extent of their needs, at all times receive 
and enjoy the waters to which, as appears by the said 
table, they are severally entitled, and whenever it shall 
appear to any Superintendent of Irrigation or Water 
Commissioner that there is flowing into any ditch, con- 
duit, reservoir or other works, water to which the pro- 
prietor of any ditch, conduit, reservoir or other works, 
having a prior right according to. the said table, is 
entitled, and that such ditch, conduit, reservoir or other 
works having priority of right is not receiving the, 
supply of water necessary for the consumers of water 
therefrom, and which, according to the said table, ought 
to flow to the same, he shall at once cause the head- 
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gate of such ditch, conduit or other works, having the 
excess, to be closed so that a sufficient amount of the 
water of such stream or source of supply may pass and 
flow to the ditch, conduit or other works having the 
priority of right to the amount to which according to 
such table the same is entitled; Provided, however, 
That the Superintendent of Irrigation or the Water 
Commissioner shall not cause any head-gate to be closed 
unless thereby the water may be given to some ditch, 
canal or other works having priority of right. 


SEC 37. Each of the Water Commissioners shall, 
whenever required thereunto by the Superintendent of 


_ Irrigation, “and as often as practical, and at least once in 


each week during the irrigating season, report to the 
Superintendent of Irrigation of the Division touching 
the following matters: The total amount of water 
necessary for the irrigation of land actually cultivated 
‘in the said Water District; the amount of water at the 
time flowing into said District and whether such flow of 


‘water is increasing or decreasing; the ditch latest in 


priority which, if distributed according to the date of 
their priorities of right as set down in the tables afore- 
said such amount of water will suffice to supply; the 
ditch latest 1n priority of right at that time receiving 
water and the amount which it is at that time receiving; 
the amount of water flowing out of the said District into 
the District next below the same, at what time and 
place next thereafter such Water Commissioner can 
receive instructions from the Superintendent of Irriga- 
tion, also touching any other matter upon which the 
Superintendent of Irrigation may require a report; Pro- 
vided, however, That the Water Commissioner shall not 
be required, in order to ascertain or report touching any 
of these matters, to abandon or neglect other matters 
which shall seem to him to be of more importance unless - 
by express direction of the Superintendent of Irrigation. 
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Sec. 38. The Superintendent of Irrigation shall file 
and carefully preserve all such reports, and forthwith 
after the receipt of any such report he shall carefully 
examine the same and shall therefrom ascertain what 
ditches, conduits or reservoirs in his Water Division are 
and.what are not, receiving the supply of water to 
which they are severally entitled, and whenever it shall 
appear therefrom, or otherwise to his satisfaction, that 
any ditch, conduit, reservoir or other works, within 
such Water Division, is receiving anv excess of water 
over and above the amount to which it is entitled under 
the decree of the District Court, and any ditch, conduit 
or reseryoir in any other Water District, senior in pri- 
ority thereto, is not receiving the full amount to which 
it is entitled, he shall forthwith, (by telegram if he shall 
deem it necessary) direct the Water Commissioner of 
the Division wherein such ditch, conduit, reservoir or 
other works, so receiving the exce$$ may be situate, to 
close down the head-gate of such works, so as to allow 
such excess to flow to the ditches, conduits, reser- 
voirs or other works which are the seniors in priority; 
Provided, however, That the Superinvendent of Irriga- 
tion shall not be required to direct the closing of any 
head-gate where water can not thereby be given to the 
works having priority of right, the supply of which is 
insufficient. 


SEC. 39. Until decrees shall be rendered in pursu- 
ance of this act for adjudicating the rights and priorities 
to the use of water for irrigation among the several 
appropriators in any Water Divisidn, distribution shall 
be made as nearly as may be according to the decrees 
heretofore rendered 1n the several Water Districts having 
regard tO the dates of the several appropriations within 
the Division, and without regard to the date or order of 
the several appropriations in the Water District; Pro- 
vided, however, That nothing herein ative shall be 
deemed to validate any such decree, or make the same 
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obligatory upon or against those entitled to the use of — 


water in any Water District, save that in respect whereof 
such decree was rendered; and where in any case the- 
proprietors of any ditch, conduit or reservoir named in any 
such decree, shall, for the space of three years after the 
eutry of such dectee, have customarily failed jto take, 
use and enjoy any portion of the waters to which 
by such decree they appear to have been entitled, t 
same shall be deemed to have been abandoned, and not-- 
withstanding any such decree, such portion of any 
waters thereby awarded to the proprietors of any ditch, 
conduit or reservoir, not used and enjoyed for the 
space of three years after the entry of such decree, shall 
be distributed to the subsequent appropriators according 
to their several priorities of right as the same may have 
been or shall hereafter be established. 


SEG. 40. Waters appropriated for other purposes 


than the irrigation of lands, and water appropriated for > 


irrigation in any Water Division wherein, or in any 
Water District whereof, no decree hath been entered for 
settling the rights and priorities of the appropriators of 
water for irrigation, and waters appropriated for irriga- 
tion in any Water Division, subsequent to the appropri- 
ation last in priority in any such decree mentigned, 
shall be distributed by the Superintendents of Irrigation 
subject to the orders of the State Engineer as the 
tights of the several appropriators thereof may be ascer- 
tained and determined by the State Engineer from the 
best information accessible to him, reserving, howsover, 
to every person aggrieved, the right to apply for relief 
to the District Court whereunto, by this act, is commit- 
ted jurisdiction for settling and adjudicating the rights 
and priorities of the appropriators of water in such 
Water Divisions. 


Sec. 41. The State Engineer by the first day of j 


April in each year shall cause to be made and transmit- 
ted to the Superintendent of Irrigation for each Water- 
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Division, duplicate plats showing the land contained 
within each of the Water Districts, in such Division 
according to the public land surveys, showing also, so 
far as the information in his office permits, the several 
ditches, conduits, reservoirs and other works in such 
Water District, devoted to the irrigation of lands, and 
the location of the several towns and railways, so far as 
the same can be ascertained. One copy of each of the 
said plats, the Superintendent of Irrigation shall retain 
in his office and one copy thereof he shall transmit to 
the Water Commissioner ot the proper District. Each 
Water Commissioner shall preserve the same and cause 
to be noted thereon all corrections therein which seem 
to him necessary to be made; all ditches, conduits, 
reservoirs and other works within his District for the 
irrigation of lands, not appearing thereon, all such 
works set down upon such plat as active works, which 
have in fact been abandoned, or the waters whereof may 
have been turned into or consolidated with those of any 
other works, and all other matters and things which 
may be required by the State Engineer or may seem to 
him necessary to be kuown in order to the correction 
and perfection of such plat, and shall return the same 
by the fifteenth day of September in each year to the 
Superintendent of Irfigation, with a statement of all 
such corrections and other corrections and suggestions 
of matters of importance which appear to him nec- 
essary to ‘be known and which cannot be set down 
on the plat. The Superintendent of Irrigation shall 
forthwith transmit the same together with the other 
capies of such plats, in his hands remaining, to the 
State Engineer, together with like corrections, additions 
and suggestions which may appear to him to be neces- 
sary Or proper touching any Water District. 


Sec. 42. The State Engineer shall, in each year, 
transmit to the Superintendent of Irrigation, blanks for 
the reports hereinafter required. 
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SEC. 43. The Water Commissioner of each District 
shall, at such tıme as may be fixed by thé State Engin- 
eer, in each year, make his report to the Superintendent 
of Irrigation, setting forth with reference to each ditch 
or conduit in Ins District, the following particulars for 
the irrigating season last past or then current: The 
number of days during which water was carried; the 
average amount of water carried in cubic feet per sec- 
ond; the total number of acres irrigated therefrom, the 
nuinber of acres of alfalfa, native grasses, seeded grasses, 
small grains, fruit trees, forest trees, and other products 
respectively, irrigated therefrom, as far as can by him 
be conveniently ascertained He shall also set forth a 
full account of his official doings as Water Commissioner 
during such season, and the number of days by him 
employed therein, and suggest any defects, uncertain- 
ties or imperfections ın the law or the administration of 
the waters of the State, which seem to him necessary to 
be corrected. The Superintendent of Irrigation shall, 
at such time as may be fixed by the State Engineer, 
transmit to the State Engineer all such reports of the 
several Water Commissioners of his Division, together 
with his opinion thereon, and: a report of his official 
doings during such season, and like suggestions touch- 
ing the law and the administrationithereof. The State 
Engineer may at any time require of the Water Com- 
missioners and Superintendents of Irrigation, reports 
and opinions touching any other matters which may 
seem to him necessary or desirable to be known and 
practicable for such Water Commissioners or Superin- 
tendents of Irrigation to ascertain. Every Water Com- 
missioner and Superintendent of Irrigation shall turn 
over to his successor in office all plats, instructions, 
tables of priorities, keys of head-gates and other prop- 
erties in his possession pertaining to his office, and in 
case any Water Commissioner shall resign and quit his 
office before the appointment of his successor, he shall 


deliver the same to the Superintendent of Irrigation; 
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Provided, however, That no Water Commissioner shall 
quit his office or abandon the duties thereof without the 
consent of the State Engineer, until his successor be 
appointed and qualified. 2 


Sec. 44. The State Engineer shall carefully pre- 
serve in his office all the repofts of the Water Commis- 
sioners and Superintendents of Irrigation, and shall 
render to the Governor, at least thirty days previous to 
the convening of the General Assembly, at each regular 
session, reports of the administration of his office dur- 
ing the two years preceding, setting forth all such mat- 
ters and things as shall to him seem necessary to be 
submitted to the General Assembly for their information, 
or for public knowledge. 


SEC. 45., The proprietors of every ditch, conduit, 
reservoir or other works, for the diversion, carrying or 
storage of water for irrigation, shall, within thirty days 
after the approval of this act, cause to be chosen a Sup- 
erintendent of such ditch, conduit or other works, upon 
whom may be served processes in actions wherein may 
be brought in question the right of such ditch, conduit, 
reservoir or other works, to the waters appropriated, 
catried or stored by means thereof, and all notices 
required by this act to be served upon the proprietors 
of such works in any proceedings for the adjudication 
of the rights and priorities to the use of water, among 
the several appropriators of.the Water Division, and all 
notices from the State Engineer or Superintendent of 
Irrigation or the Water Commissioner, touching the 
administration of such works. They shall forthwith 
cause the name and address of such Superintendent to 
be certified in writing to the State Engineer, who shall 
preserve the same and forthwith transmit the name and 
address of such Superintendent to the Superintendent 
of Irrigation for the proper Division. The Superin- 
tendent of Irrigation shall transmit the name and ad- 
dress of every such Superintendent so appointed to the 
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Water Commissioner of the District wherein: the said 
ditches, or other works, shall be respéctively situated; 
and the Water Commissioner shall preserve in his office 
a record of the names-of all such Superintendents so 
appointed, and the name of the ditch, conduit or other 
works in respect of which each appointment is made, 
and shall enter therein from time to time whenever the 
same shall be received, all changes in the names of such. 
Superintendents. 


SEc. 46. In case of the death, resignation or removal 
of any Superintendent from his office, the proprietors of 
every such ditch or other works shall forthwith choose 
some other person in his stead and certify his name and 
address in like manner to the State Engineer, who shall 
cause the same to be transmitted to the Superintendents 
of Irrigation to be by them also certified to the Water 
Commissioner of the proper District. 


Sec. 47. Neither the State Engineer uor any Assis-- 


tant State Engineer, Deputy Irrigation Engineer, Super- 
intendent of Irrigation, Water Commiissioner or Assistant 
or Deputy of such Water Commissioner shall be liable 
to any civil action for any act or omission in the admin- 
istration of the duties of his office unless it shall 
manifestly appear that such officer in such act or omis- 
sion, was guilty of corruption, malice or willful oppres- 
sion, 


ARTICLE VI 


PROVISIONS FOR ESTABLISHING AND PRESERVING RECORD EVI- 
DENCE OF THE RIGHT TO THE ENJOYMENT OF WATER | 


SECTION 1. Any person or corporation having ac- 
quired the right to divert, convey, retain, store or use 
water for any purpose. whatsoever, may change the 
place, purpose or manner of use thereof, at his pleasure, 
or transfer his right ın respect of such waters to any 
other person or corporation proposing to use the same 


within this State; and notwithstanding any such change 
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‘in the place, manner or purpose of the use of such 
waters, or such transfer, such person or corporation, his 
heirs or assigns, shall be entitled to the same priority 
and right in respect to the enjoyment of such waters as 
prior to such change, or such transfer, and whether the 
waters be devoted to the same or inferior use; Provided, 
however, That nothing herein contained shall be so çon- 
strued as to authorize the proprietors of any such works 
to deny water therefrom to any person entitled thereto, 
nor so as to authorize one of the several proprietors of 
any ditch, conduit or other works for the diversion or 
conveyance of water, or any consumer of water from 
such works to divert or convey any portion of the 
waters of such ditch, conduit or other works, otherwise 
than by and through such ditch, conduit or other works, 
or to transfer or set over to any other person such right. 


Seca. 2. ‘The right to the enjoyment of water for 
the irrigation of lands, or for the operation of any mill 
or mine, manufactory, or other machinery, or for other 
purpose whatsoever, in respect of the use or enjoyment 
of lands, shall be deemed real estate, and no estate or 
interest therein, (other than demises for terms not ex- 
ceeding one year), nor any trust in, or power over the 
same shall be created, granted or assigned, surrendered 
or declared, unless by operation of law, or by convey- 
ance in writing, subscribed by the party creating, grant- 
ing, assigning, surrendering or declaring the same, or 
his attorney in fact thereunto duly authorized; and 
every agreement for the sale, transfer or assignment of 
any such right to the use of water, or for the demise or 
leasing thereof for a period gregter than one year, shall 
be void unless such contract or some note or memo- 
randum thereof, expressing the consideration; e'mrgde, 
in writing, and subscribed by the party by whom such 
assignment, transfer, demise or lease is to be made, or 
by his agent lawfully authorized thereunto. 
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Sec. 3 Deeds of conveyance and agreements in 
writing for the sale of or affecting title to any such right 
to the use of waters for the irrigation or betterment of 
lands, or for the operation of any mine, or any mill, 
manufactory or machinery, or having reference other- 
wise to the enjoyment or betterment of lands, may be 
acknowledged aud recorded in the office of the Recorder 
of the county wherein such lands are situate, and from 
and after the filing thereof in such office, and not before, 
the same shall_take effect as to subsequent dona fide 
purchasers and encumbrancers by mortgage, judgment 


or otherwise, not having notice thereof. i 


SEc. 4. Wherever any person being entitled to the 
use and enjoyment of waters for the irrigation of lands, 
or for the operation of any mine, mill, manufactory or 
other works, or in respect of other use in the enjoyment 


_or_ betterment of lands, shall propose to transfer the 


customary use thereof, or any part of such waters, to the 
irrigation of other lands, or the operation of any other 
mine, mill or manufactory, or to other uses whatsoever, 
he shall make, acknowledge and cause to be recorded in 
the office of the Recorder of each county wherein the 
said waters have been theretofore customarily used or are 
proposed to be used, subsequent to such change of use, 
a certificate, setting forth his purpose in that behalf, and 
the particular lands irrrigated, or the particular mine, 
mill, manufactory or other works theretofore operated, 
or the other use or place in respect to the enjoymeut of 
lands to which the same waters have been theretofore 
applied, and the lands proposed to be irrigated, or the 
mine, mill, manufactory or other works proposed to be 
operated, or the lands in respect whereof such waters 
are, subsequent to such change, proposed to be used and 
enjoyed, and until such certificate be filed as above 
specified, such waters and the right to the use and enjoy- 
ment thereof shall continue in law appurtenant to the 
Same lands, mine, mill, manufactory or other works, or 
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places where or upon or in respect whereof the same 
have theretofore been used and enjoyed as against dona 
fde purchasers, or encumbrancers not having actual . 
notice of such change in the place of use of such water. 


SEC. 5. Any conveyance of lands customarily irri- 
gated by water to the use whereof the proprietor of such 
lands is or may be entitled, or of any mine, or any mill, 
manufactory or other works operated by means of such 
water, or of other lands or places whereunto the use or 
enjoyment of water hath become appurtenant by reason 
of the use and enjoyment of such lands and places by 
means of such water, and all agreements for the sale 
and conveyance of such lands or any interest therein, 
shall be deemed and taken to pass and convey or include, 
the right to the use of such water as theretofore enjoyed 
by the ‘grantor in such conveyance, or the vendor in 
such agreement of sale, unless the sarhe be expressly 
reserved or excepted out of such conveyance or agree- 


ment. 


SEC. 6. On or before the first day of July, A. D. 
1891, the proprietor or proprietors of every ditch, con- 
duit or other works theretofore constructed for the diver- 
sion, conveying or storage of water, for the several use 
and enjoyment of the members of the association or 
corporation, or other individual consumers, shall prepare 
and cause to be subscribed and verified by the Presiden: 
or other chief officer of the association or corporation, 
proprietors of such works, or the superintendent thereof 
appointed in pursuance of this Act, a-certificate or cer- 
tificates setting forth the name of such ditch, conduit, 
reservoir, or other works; the Water District wherein 
the same is situate; the name of each individual mem- 
ber, share-holder or other person then enjoying and 
entitled to the use-of water from such works; the 
amount of water to which such consumer is entitled, as 
nearly as may be, specifying the same in cubic feet per 
second; the particular land for the irrigation of which 
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said water has theretofore been customarily used or 
enjoyed by such individual consumer, or the mine, mill 
“manufactory or other works theretofore customarily 
operated by such water, or other lands for the enjoy- 
ment or betterment of which such waters have been 
Jcustomarily applied; and the date from which such 
person or his predecessor in interest has used or enjoyed 
such water, and shall verify such certificate as true to 
his best knowledge, information and belief, and cause 
one original of such certificate, verified as aforesaid, to 
be filed and recorded in the office of the County Clerk 
of each county wherein such works, or any part thereof, 
may be situate, or wherein any part of the waters 
diverted, conveyed or stored by means thereof, may be 
used and enjoyed. . 


Sec. 7. The Clerk shall be entitled to like fees for 
i1ecording such certificate as for recording conveyances 
of lands. 


Sec. 8 Every such certificate until vacated, modi- 
ied or set aside, as hereinafter provided, shall be deemed 
and taken as prima facia evidence in all Courts and 
places of the matters and things therein contained 


SEC. 9. Any member or share-holder of any such 
association or corporation, or other consumer of water 
under such works, or persons claiming to be entitled to 
the use and enjoyment of water from such works, and 
not named ın such certificate as so entitled, or claiming 
to be entitled to a greater amount of water, or to the 
uses or enjoyment of water otherwise than in such cer- 
tificate mentioned, may exhibit in the District Court of 
the county wherein he claims to be entitled to use and 
to enjoy such water, or any part thereof, his complaint 
for establishing his right in that behalf. 


SEc. 10. In like manner whenever the proprietor 
or proprietors of any ditch, conduit or other works for 


diverting, conveying or storing waters for the several 
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use and enjoyment of the proprietors thereof, or the 
members of the association or corporation, proprietors 
thereof, or other individual consumers, shall fail or 
refuse to make or file such certificate, any person claim- 
ig to be entitled to the use or enjoyment of water from 
such works may exhibit his complaint in such District 
Court, praying the establishment of his right aud the 
tight of all others similarly situated in that behalf. 


Sec. rr. The parties to the complaint and the pro- 
ceedings thereupon shall be as prescribed in the ninth 
Article. oe 


SEc. 12. Nothing in this Article contained shall be 
construed so as to require any city or town supplying 
water to the inhabitants thereof, or corporations, asso- 
ciations or persons supplying water to any city or town 


.for the inhabitants thereof for domestic uses, to make 


and file the certificate required by the sixth section hereof. 


a 


ARTICLE VII. 


OF THE WATER DIVISIONS AND WATER DISTRICTS 


Section I. For the better regulation of the distri- 
bution of water among the several persons and corpora- 


_tions entitled to divert, carry, distribute and use the 


same, the State shall be divided into Water Divisions 
and Water Districts as follows: 


Sec. 2. All lands within the drainage basin of the 
South Platte river shall constitute Water Division 
Number One, and be named the South Platte Division. 


SEC. 3. All lands within the drainage basin of the 
Arkansas river shall constitute Water Division Number 


Two, and be named the Arkansas Division. 


SEC. 4. All lands within the drainage basin of the 
Rio Grande river shall constitute Water Division Num- 
ber Three, and be named the Rio Grande Division. 
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SEC. 5 All lands within the drainage basin of the 
San Juan river or the drainage basin of the Dolores 
river shall constitute Water Division Number Four, and 
be named the San Juan Division. 


Sec. 6. All lands within the drainage basin of the - 


Grand river shall constitute Water Division Number 
Five, and be named the Grand River Division. 


Sec. 7. All lands within the drainage basin of the 
Green river (except that part thereof drained by the 
White river) shall constitute Water Division Number 
Six, and be named the Green River Division. 


Sec 8 All lands within the drainage basin of the 
White river shall constitute Water Division Number 
Seven, and be named the White River Division. 


Sec., 9. All lands within the drainage basin of the 
North Platte river shall constitute Water Division Num- 
ber Eight, aud be named the North Platte Division. 


Sec. 10. All lands within the drainage basin of the 
Republican river, or the Smoky Hill river, shall consti- 
tute Water Division Number Nine, and be named the 
Republican Division. : 


» 


Sec. rr. Wherever in any case any of the waters 
of any drainage basin have been or shall hereafter be 
diverted therefrom and carried into the drainage basin 
of another Water Division as above defined, the waters 
so diverted and carried shall, for the purpose of the 
adjudication of the rights and priorities of the appro- 
priators thereof, and for the control of the diversion of 
such waters and the head of the ditch, canal or other 
works whereby the same are diverted, be deemed to be 
within the Water Division wherein is situate the 
natural stream out of which such waters may be taken; 
but in respect to the distribution and administration 
of such waters among the several consumers thereof, the 
same shall be deemed to be within the Water Division 
and the Water District thereof into which the same may, 


poe. “spans — s i Pane aa E a E E 


ee ce 


hag eee T 


ree 


— He ey 


88 REPORT OF THE COMMISSION | 


be first carried, and all lands irrigated thereby shall be 
| deemed to be in such Water District, anything to the 
contrary in this act notwithstanding. 


Src. 12, All lands irrigated by waters taken from 
the South Platte river, between the Cache a ‘la Poudre 


l river and the west boundary of Washington county, or 


from the tributaries which flow into that part of the 
South Platte aforesaid, and all landsincluded within that 
part of the basin of the South Platte drained by said 
portion of the South Platte river. or by the tributaries 
thereof aforesaid, and not irrigated by water taken from 
any other stream or auy other part of the said South 
Platte river, shall constitute Water District Number 
One. j = 


Sec. 13. All lands irrigated by waters taken from 
the South Platte river between the Cache a la Poudre 
and Cherry creek, or by waters taken from the tributa- 
ries of said stream which flow into that part thereof 
aforesaid (except the Big Thompson, St. Vrain and 
Clear creek), and all lands included within that part of 
the drainage basin of the South Platte river drained by 
said, portion of the South Platte river or by the tributa- 
ties thereof aforesaid (except the Big Thompson, St. 
Vrain and Clear creek), and not irrigated by waters 
taken from any other stream, or any other part of the . 
said South Platte river, shall constitute Water District 
Number Two. ~ ' 


Sec. r4. All lands irrigated by waters taken from 
the Cache a la Poudre or its tributaries, and all lands 
included within the drainage basin of said stream, not 
irrigated by waters taken from any other stream, shall 
constitute Water District Number ‘Three. 


Sec. 15. All lands irrigated by waters taken from 
Big Thompson creek or its tributaries, or included 
within the drainage basin of said stream, and not irri- 
gated by waters taken from any other stream, shall con- 
stitute Water District Number Four, 
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Src. -x16. ~All lands irrigated by waters taken from’ 
the St Vrain creek or its tributaries (except the 
Boulder and its tributaries), and all lands included 
within the drainage basin thereof, and not within the 
drainage basin of the Boulder, and not irrigated by 
waters taken from any other stream, shall constitute 
Water District Number Five. 


Sec 17. All lands irrigated by waters taken from 
Boulder creek or the tributaries thereof, and all lands 
included within the drainage basin of the Boulder, not 
irrigated by waters taken from any other stream, shall 

constitute Water District Number Six 


SEC. 18. All lands irrigated by waters taken from 
Clear creek and the tributaries thereof, and all lands 
within the drainage basin of Clear creek, not irrigated 
by waters taken from any other stream, shall constitute 
“Water District Number Seven. 


Sec. r9. „Ali lands irrigated by waters taken from 
the South’ Platte river between the confluence of the 
north and south branches thereof, and the westerly 
boundary of Water District Number Two, or from the trib- 
utaries flowing to that part thereof, (except Bear creek), 
and all lands included within that part afore described 
of the basin of the South Platte river, (except the basin 
of Bear creek), and not irrigated by water taken from 
any other stream, shall constitute Water District Num- 


ber Hight. 


Sec. 20. All lands irrigated by waters taken from 
Bear creek and the tributaries thereof; and all lands 
included within the drainage basin of said stream, not 
irrigated by waters taken from any other stream, shall 
constitute Water District Number Nine. 


SEC. 21. All lands irrigated by waters taken from 
the Fountaine qui Bouille above the south boundary of 
El Paso county, or from the tributaries thereof which 
flow thereunto in that part thereof aforesaid, and all lands 
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contained within that part of the drainage basin of said 
stream above described, not irrigated by water taken 


from any other stream, shall constitute Water District 
Number Ten. 


SEC. 22. All lands irrigated by waters taken from 


that portion of the Arkansas river above Water District . 


Number Twelve, or from the tributaries flowing into said 
stream in that part thereof aforesaid, and all lands 
included within that part of the drainage basin of the 
Arkansas river above described and not irrigated by 
waters taken from any other stream, Sua constitute 
Water District Number Eleven. 


Sec. 23. All lands irrigated by waters taken from 
the Arkansas river at any point within the limits of Fre- 
mont county, and all lands irrigated by waters taken 
from the tributaries of the Arkansas river flowing into 
that part thereof aforesaid, (except Grape creek and its 
tributaries) and all lands drained by that part of the 
Arkansas river lying in Fremont county or the tribu- 
taries thereof flowing into the same in that part thereof 
aforesaid, (except Grape creek and its tributaries) and 
not irrigated by waters taken from any other stream or 
any other part of the Arkansas river, shall constitute 
Water District Number Twelve. 


SEC. 24. All lands irrigated by waters taken from 
Grape creek or the tributaries thereof and all lands 
included within the drainage basin thereof, not irrigated 
by waters taken from any other stream, shall constitute 
Water District Number Thirteen. 


SEC. 25. - All lands irrigated by waters en 
that part of the Arkansas river within the bounHaries 
of Pueblo county or from the tributaries thereof, flowing 
into that part thereof aforesaid (except the St. Charles and 
Huerfano and the tributaries thereof, and except also 
that portion of the Fountaine qui Bouille embraced in 
Water District Number Ten and the tributaries thereof 
flowing into that part of said stream) and all lands con~ 
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tained within that part of the drainage basin of the Arkan- 
sas river and the tributaries thereof aforesaid, (except the 
drainage basin of the St. Charles and Huerfano and 
except that part of the drainage basin of the Fountaine 
qui Bouille contained within the limits of District Num- 
ber Ten) and not irrigated by waters taken from any other 
stream or any other portion of said Arkansas river, shall 
constitute Water District Number Fourteen. 


Src. 26. All lands irrigated by waters taken from 
the St. Charles river and its tributaries, and all lands. 
included within the drainage basin of said stream, not 
irrigated by waters taken froth any other stream, shall 
constitute Water District Number Fifteen. 


- SEC. 27. All lands irrigated by waters taken from 
the Huerfano and its tributaries, and all lands included 
within the drainage basin of said stream, and not irri- 
gated by water taken from any other stream, shall con- 
stitute Water District Number Sixteen. 


Sec. 28. All lands irrigated by waters taken from 
that portion of the Arkansas river below Water District 
Number Fourteen and above the Purgatoire river, or by 
waters taken from the tnbutaries of ie Arkansas river 
flowing into that portion thereof aforesaid (except the 
Apishapa and its tributaries), aud all) lands within that 
part of the basin of the Arkansas drained by the said 
portion of the Arkansas river or by the tributaries 
thereof aforesaid (except the Apishapa and its tributa- 
ries), and notirrigated by waters taken from any other 
stream or any other part of said Arkansas river, shall 
constitute Water District Number Seventeen. 


Sec. 29. All lands irrigated by waters taken from 
the Apishapa or the tributaries thereof, and all lands 
included within the basin of said stream not irrigated 
by waters taken from any other stream, shall constitute 
Water District Number Highteen. 
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SEċ. 30. All lands irrigated by waters taken from the 
Purgatoire river or the tributaries thereof, and all lands 


«contained withiu the drainage basin of said stream and 


not irrigated by waters taken from any other stream, 
shall constitute Water District Number Nineteen. 


Sec. 31. All lands irrigated by waters -taken from 
that portion of the Rio Grande above the routh of the 
Conejos, or from the tributaries thereof which flow into 
that part thereof aforesaid, including the Piedra, Spring 
creek, Gato and San Francisco creeks, and all other 
streams which in time of flood might flow into that por- 
‘tion of the Rio Grande above described, (except the 
Alamosa, La Jara and Trinchera, and their tributaries), 
and all lands irfcluded within that part of the drainage 
basin of the Rip Grande drained by said portions of the 
Rio Grande or the tributaries thereof aforesaid, (except 
the Alamosa, the La Jara and the Trinchera and their 
tributaries), and not irrigated by waters taken from any 
other stream or from any other part of .the Rio Grande, 
shall constitute Water District Number Twenty; Zro- 
vided, however, That nothing herein contained shall 
be construed to limit or diminish Water Districts Num- 
bers Twenty-five, Twenty-six and Twenty-seven, as 
below described, or either thereof. 

SEC. 32. All lands irrigated by waters taken from 
the Alamosa or the La Jara or the tributaries thereof, . 
and all lands included withi the drainage basin of 


from any other stream, shall\éonstitute Water District 
Number Twenty-one. 3 


«either of said streams, and i onsite by waters taken 


SEC. 33. All lands irrigated by waters taken from 
the Conejos or the-tributaries thereof, and all lands 
included within the drainage basin of said stream, not 
irrigated by waters taken from any other stream, shall 
constitute Water District Number Twenty-two. 


SEc. 34. All lands irrigated by waters taken from 
the South Platte river or the tributaries thereof, above 
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Water District Number Bight, and all lands included 
within that part of the drainage basin of the South Platte 
river aforedescribed, and not irrigated by waters taken 
from any other stream, shall constitute Water District 
Number Twenty-three. 


Src. 35. All lands irrigated by waters taken from 
the Rio Grande between the Conejos and the State line 
or from the tributaries thereof which flow into that part 
thereof aforesaid, or from the Costilla or the tributaries 
thereof or streams which might in time of flood flow 
thereto, and all lands included within that part of the 
basin of the Rio Grande drained by that part thereof 
aforesaid, or by the tributaries therdof aforesaid, or by 
the Costilla or the tributaries thereof, and not irrigated 
by waters taken from any other stream or any other 
part thereof than as aforesaid, shall constitute Water 
District Number Twenty-four 


SEC. 36. All lands irrigated by waters taken from 
the San Luis creek, San Medino creek, Big Spring 
creek, Little Spring creek, North Zapato creek, South 
Zapato creek, Middle crgek, Bear creek, Sierra Blanca 
creek, or the tributaries thereof respectively, or from 
any other stream between said San Medino and the 
Sierra Blanca creeks, and all lands included within the 
basin drained by said streams not irrigated by waters 
taken from any other streams, shall coustitute Water 
District Number Twenty-five. 


Sec. 37 All lands irrigated by waters taken from 
the Sacuache creek and its tributaries, and all lands 
included within the drainage basin of Saguache creek 
not irrigated by waters taken from any other stream, 
and not contained within the limitcfof Water District © 
Number Twenty-seven, as hereinafter defined, shall 
constitute Water District Number’ Twenty-six. 


Sec. 38. All lands irrigated by waters taken from 
Turtle creek, Carnero creek, La Garita creek or other 
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creeks or streams which have their sources in the La 
Garita mountains and flow eastward into the San Luis 
Valley, and not into the Rio Gratide or Saguache creek, 
and all‘lands included within the basin drained by either 
of said streams, and not irrigated by waters taken from 
any other stream, shall constitute Water District Num- 
ber Twenty-sévén. 


Sec, 39. All lands irrigated by waters taken from 
„the Tomichi river or the tributaries thereof, and all 
lands included within the drainage basin of the Tomichi 
not irrigated by waters taken from any other stream, 
shall constitute Water District Number Twenty-eight, 


SEC. 40. All lands irrigated by waters taken from 
the Rio Piedra or its tributaries, or the Sin Juan river 
above the mouth of the Rio Piedra or from the tribu- 
taries of said San Juan which flow into that part thereof 
aforedescribed, and all lands lying within the basin 
drained by the part of the San Juan river aforesaid and 
the tributaries thereof aforesaid, and not irrigated by 
waters taken from any other stream, shall constitute 
Water District Number Twenty-nine. 


Sec. 41. All lands irrigated by waters taken from 
the Rio Ins Animas or its tributaries, and all lands 
lying within the drainage basin of said stream, and not 
irrigated by waters taken from any other stream, shall 
coustitute Water District N umber Thirty. = 


Sec. 42. All lands ifrigated by waters taken from 
the Los Pifios or its tributaries, and all lands contained 
within the drainage basin of said stream, not irrigated 
by waters taken from any other stream, shall constitute 
Water District alae Thirty-one. 


GEC. 43. Alljlands irrigated by waters taken from 
thé tributaries of ithe San Juan river not included in the ` 
Water Districts Numbered Twenty-nine, Thirty, Thirty- 
one, “Thirty-three and Thirty-four, or either thereof, 
and all Jands included within the basin drained by said 
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tributaries, not irrigated by waters taken from any other 
stream, shall constitute Water District Number Thirty- 
two. 7 


SEC. 44. All fands irrigated by waters taken from 
the La Plata river and the tributaries thereof, and lands 
included within the drainage basin of said stream, not 
urrigated by waters taken from any other stream, shall 
constitute Water District Number Thirty-three. 


Sec. 45. All lands irrigated by waters taken from 
the Rio Mancos or the tributaries thereof, and all lands 
within the drainage basin of said stream, not irrigated 
by waters taken from any other streain, shall coustitute 
Water District Number Thirty-four 


Sec. 46. All lands irrigated by waters takén from 
‘the Trinchera and the tributaries thereof, or from the 
streams which might in time of fldod discharge into 
said stream, and all lands lying withia the basin drained 
by the streams aforesaid, not irrigated by waters taken 
from any other stream; shall constitute Water District 
Number Thirty-five. 


Sec. 47. All lands irrigated by Wvaters taken from 
the Blue river or 1ts tributaries, and all lands included 
within the drainage basin of said steam, not irrigated 
by waters taken from any other stream, shall constitute, 
Water District Number Thirty-six. 


Sge. 48. All lands irrigated by waters taken from 
the Eagle river or the tributaries thereof, and all lands 
included within the drainage basin of said stream, not 
irrigated by waters taken from any other stream, shall 
constitute Water District Number Thirty-seven.  ~ 


Sec. 49 All lands irrigated by waters taken from 
the Roaring Fork of the Grand or the tributaries 
thereof, and all lands included within the drainage 
basin of said streams, ‘hot irrigated by waters taken 
from any other stream, shall constitute Water ‘District 
Number Thirty-eight. 


Spe spils = 


sa 


s 


A ae sen E- 


rai 
TEOSE we eB L 


— 


CP 
: 


wi od 


= 


96 REPORT OF THE COMMISSION * 


SEC. 50. ‘All lands irrigated by waters taken from‘ 
Roan creek or from the Grand river on the north side 
thereof, between the mouth of Roan creek and the 
mouth of Roaring Fork, and afl lands irrigated by 
waters taken from the tributaries of Roan creek or those 
flowing to that part of the Grand aforesaid on the north 
side thereof, and all lands included within the drainage 
basin of that part of the Grand river aforesaid and lying 
on the north side thereof, ‘not irrigated by waters taken 
from any other stream or any other part of the same 
stream, or diverted on the south side thereof, shall con- 
stitute Water District Number Thirty-nine. 


Sec. 51. All lands irrigated by waters taken from 
Crystal creek or the tributaries thereof, or from the 
Gunnison river between Crystal creek and the westerly 
limit of Delta county, or from the tributaries thereof 
which flow thereunto in that part thereof aforesaid, 
(except the Uncompahgre), and all lands included within 
the basin of Crystal creek, or that part aforedescribed 
of the basin of the Gunnison (except the basin of the 
Uncompahgre), not irrigated by waters taken from any 
other stream or any other portion of said Gunnison river, 
shall constitute Water District Number Forty. 


Sec. 52. All lands irrigated by waters taken from 
the Uncompahgre river or the tributaries thereof, and 
all lands included within the basin of said stream not 
irrigated by waters taken from any other stream, shall 
constitute Water District Number Forty-one. 


Src. 53. All lands irrigated by waters taken from 
the Grand river between the mouth of Roan-creek or 
the tributaries flowing thereto in that part thereof, or 
by the waters taken from the Gunnison river below the 
west boundary of Delta county, or from the tributaries 
which flow thereto in that part thereof aforesaid, and all 
lands included within the basin, of said streams or either 
thereof, in that part thereof afdresaid, or the tributaries 
flowing thereto, and not irrigated by waters taken from 


‘ 


CONCERNING THE WATERS OF THE STATE 97 


any other stream, shall constitute Water District Num- 
ber Forty-two. 


SEC. 54. All lands irrigated by waters taken from 


the White river or the tributaries thereof, and all lands, 
included within the drainage basin of said stream, aot— 


irrigated by waters taken from any other stream, shall 
constitute Water District Number Forty-three. 


Sec. 55. All lands irrigated by waters taken from 
the Yampa river above the Little Snake river, aid below 
Fortification creek, or from the tributaries which flow 
thereto in that part thereof aforesaid, and all lands 
included within the basin drained by that part of the 
Yampa river and the tributaries thereof above described 
and not irrigated by waters taken from añy other stream 
or any other part of the said Yampa river, shall consti- 
tute Water District Number Forty-four. 


Sec. 56. All lands irrigated by waters taken from 
the Grand river on the south side thereof between the 
mouth of the Roaring Fork and the mouth of Roan 
creek, or from the tributaries thereof, which flow there- 
unto from the south, in that part thereof aforesaid, and 
all lands included within that part of the basin of the 
Grand above described and lying on the south side 
thereof, not irrigated by waters taken from any other 
stream or any other part of the Grand river or diverted 


on the north side thereof, shall constitute Water District ' 


Number Forty-five. 


Sec. 57. All lands irrigated by waters taken from 
the North Platte river above, the mouth of Michigan 
creek, or from the tributaries which flow into that part 
of said stream, and all lands included within that part 
of ‘the basin of said rivet above described, not irrigated 
by waters taken from auy other stream, shall constitute 
Water District Number Forty-six 


Sec, 58. All lands irrigated by waters taken from 
the North Platte river below the mouth of Michigan 
13 
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ereék or from the tributaries thereof flowing thereto in 
that part thereof aforesaid, or from Grand Encampinent 
creek or the tributaries thereof, and all lands included 
within that portion of the drainage basin of the North 
Platte river above described, or the basin of Grand 
Encampment creek, and not irrigated by waters taken 
from any other stream or any other portion of the North 
Platte river, shall constitute Water District Number 
Forty-seven. 
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SEC. 59. All lands irrigated by waters taken from 
the Big Laramie river or the tributaries thereof, and 
all lands included within the basin of said stream 
not irrigated by waters taken from any other stream, 
shall constitute Water District Number Forty-eight. 
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Src. 6o- All lands irrigated by waters taken from` 
the south fork of the Republican river or the Smoky 
Hill river, or! the tributaries thereof, and all lands 
included within the basin of either of said streams and 
not irrigated py waters taken from any other stream, 
shall constitute Water District Number Forty-nine. 


Sec, 61. All Jands irrigated by waters taken froh ™ 
Muddy creek, or Troublesome creek, or the tributaries ; 
thereof, and all lands included within the basin of 
either of said streams, ae cn by waters taken 


from any other stream, shall constitute Water District 
1 Number Fifty. f 


Src. 62. All lands irrigated by waters taken from 
the Grand river above the mouth of the Blue river or 
from the tributaries which flow into that part of said ' 
stream, (except the Muddy and Troublesome creeks), 
and all lands within that portion of the basin of said 
stream above described, and not irrigated by waters 
taken from any other stream, shall constitute Water 
District Number Fifty-one. 


x 


Sec. 63. All lands irrigated by waters taken from” 
the Grand river on the south side thereof, below the 
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mouth of the Blue river, and above the mouth of the 
Roariug Fork, or from the tributaries thereof which 
flow thereunto from the south in that part thereof afore~ 
said, (except the Eagle), and all lands included within 
that portion of the basin of the Grand river above 
deserrbed, and lying on the south side thereof, (except 
the basin of the Eagle), not irrigated by waters taken 
from any other stream or any other part of the Grand 
river, or diverted on the north side thereof, shall cousti- 
tute Water District Number Fifty-two 


Src. 64. , All lands irrigated by waters taken from 
the Grand river on the north side thereof below the 
mouth of Muddy creek and above the month of the 
Roaring Fork, or from the tributaries which flow there- 
-unto on the north side in that part thereof aforesaid, 
and all lands included within that portion of the basin 
of the Grand river above described, and lying on the 
north side thereof, not irrigated by waters taken from 
auy other stream or any other part of the Grand river, 
or diverted on the south side thereof, shall constitute 
Water District Number Fifty-three. 


Sec. 65. All lands irrigated by waters taken from 
the Little Snake river above the most westerly inter- 
section thereof with the State line, or from the tribu- 
taries thereof flowing thereunto in that part thereof 
aforesaid, and all lands lying within that part of the 
basin of said stream above described, not irrigated by 
waters taken from any other stream, shall constitute 
Water District Number Fifty-four. 


Sec. 66. All lands irrigated by waters taken from 
the Yampa river below Water District Number Forty- 
four, or from the tributaries which flow thereto in that 
part thereof, and not included in Water District Number 
Fifty-four, and all that part of the basin of the Yampa 
river above described, not irrigated by waters taken 
from any other stream, or any other portion of the 
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Yampa river, shall constitute Water District Number 
Fifty-five. 


Sec. 67. All lands irrigated by waters taken from 
the Green river or the tributaries thereof, (except the 
Yampa), and all lands included within the basin of the 
Green river, (except lands within the basin of the 
Yampa), not irrigated by waters taken from any other 
stream, shall constitute Water District Number Fifty-six. 


Sec. 68. All lands irrigated by waters taken from 
the Yampa river above Water District Number Forty- 
four, and below Elk creek, or from the tributaries:which 

fow to that part thereof aforesaid, and all lands included 
. within that portion of the basin of the Yampa river above 
described, not irrigated by waters taken from any other 
‘stream or any other part of the Yampa river, shall con- 
stitute Water District Number Fifty-seven. 
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E SEC. 69. All lands irrigated by waters taken from 
yO the Yampa river above Water District Number Fifty- 

seven, or from the tributaries which flow into that part 
ie thereof aforesaid, and all lands included within that 
M portion of the basin of the Yampa river above described, 
fe not irrigated by waters taken from any other stream, 
; shall constitute Water District Number Fifty-eight. 
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iy Sec. 70o. All lands irrigated by waters taken from 
j the Gunnison river above the mouth of the Tomichi, or 
i from the tributaries which flow into that! part thereof 
aforesaid, and all lands irrigated by waters taken from 
the Gunnison river on the north side thereof below 
Tomichi creek, and above Water District Number Forty, 
or from the tributaries which. flow to that part thereof 
aforesaid from the north, and ‘all lands included within 
that portion of the basin of the Gunnison above the 
mouth of the ‘Tomichi, and that portion thereof lying on 
the north side of the stream below the mouth of the 
Tomichi and above Water District Number Forty, not 
irrigated by waters taken from any other stream or any 
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other portion of the Gunnison, or diverted on the south 
side thereof below the Tomichi, shall constitute Water 
District Number Fifty-nine. 


Src. 71. All lands irrigated by waters taken from 
the San Miguel river or the tributaries thereof, and all 
lands included within the basin of said stream, not irri- 
gated by waters taken from any other stream, shall con- 
stitute Water District Number Sixty. 


SEC. 72. All lands irrigated by waters taken from 
the Dolores river above the San Miguel river or from 
the tributaries which flow to that part thereof aforesaid, 
and all lands included within that portion of the basin 
of the Dolores river above described, not irrigated by 
waters taken from any other stream, shall constitute 
Water District Number Sixty-one. 


Sec. 73. All lands iirigated by waters taken from 
the Gunnison river on the south side thereof below the 
mouth of the Tomichi and above Water District Num- 
ber Forty or from the tributaries ee flow thereunto 
from the south, ın that part thereof aforesaid, and all 
lands included within that portion of the basin of the 
Gunnison above described lying on jthe south side 
thereof, and not irrigated by waters taken from any 
other stream or any other portion of the Gunnison, or 
diverted on the north side thereof, shall constitute Water 
District Number Sixty-two. 


SEC. 74. All lands irrigated by waters taken from 
the Dolores river below the San Miguel river, or from 
the tributaries which flow to that part thereof aforesaid, 
and all lands included within that B of the basin of 
the Dolores river above described, not irrigated by 
waters taken from any other stream or any other part of 
the Dolores river, shall constitute Water District Num- 
ber Sixty-three. 


. SEC. 75. All lands irrigated by waters taken from 
the South Platte river below the western boundary line 
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of Washington county. or from the tributaries flowing 

to that part thereof aforesaid, and all lands included 

within that portion of the basin of the South Platte 

tiver above described, not irrigated by waters taken from 

any other stream or from any other portion of the South 
- Platte river, shall constitute Water District Number 
ne Sixty-four. 
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Sec. 76. All lands irrigated by waters taken from 
the Middle and North Forks of the Republican river, or 
from S creek, Frenchman's creek or the tributaries 
of either of said streams, and all lands included within 
the basin of either of said streams, not iriigated by waters 
taken from any other stream, shall constitute Water Dis- 
trict Number Sixty-five. 
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SEC. 77. All lands irrigated by waters taken from 
the Dry Cimarron or the tributaries thereof, and all 
lands included within the basin of said stream, not irri- 
gated by waters taken from any other stream, shall con- 
stitute Water District Number Sixty-six. 


Sec. 78. All lands irrigated by waters taken from 
the Arkansas river below the mouth of the Purgatoire, 
$ or from the tributaries flowing to that part thereof 
aforesaid, and all lands included within that part of the 
basin of the Arkansas river above described, not irrigated 
by waters taken from any other stream or any other 
portion of the Arkansas river, shall constitute Water 
District Number Sixty-seven. ~ 


Src. 79. Wherever the waters of any stream being 
diverted therefrom on one side thereof are applied first 
to the irrigation of lands on the side of diversion, and 
are afterwards carried across the stream for the irrigation 
of lands on the other side thereof, all lands irrigated by 
the waters so diverted, notwithstanding the foregoing 
delineations of the Water Districts, shal] be deemed and 
taken to be within the Water District wherein is situate 
the head of the ditch, canal or other works of diversion. 
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SEc. 80 Other Water Districts may be formed from 
time to time by order of the Governor, either by consoli- 
dation or division of any of the Districts above desig- 
nated, or otherwise, upon the recommendation of the 
Superintendent of Irrigation for the Water Division in 
which the proposed new district 1s to be formed, approved 
by the State Engineer, and upon the formation of such 
new distr.ct the Governor may in his discretion forthwith 
appoint some Water Commissioner for such district, to 
hold until recommendations can be made by the State 
Engineer. 


ARTICLE VIII 


OR THE ADJUDICATION OF RIGHTS AND PRIORITIES OF RIGHT TO 
DIVERT, CARRY GR STORE WATER - 


SECTION 1. In order tothe proper and certain ascer- 
tainment of the amount of water at any time appropri- 
ated by means of any ditch, conduit, reservoir or other 
works for the diversion, carriage or storing of water, 
and the several dates and amounts of such appropri- 
ations respectively, and the names of the proprietors of 
such works, and the times during which they are sev- 
erally entitled to divert, convey or store such waters 
and for the_prevention and avoidance of controversies 
and the multiplicity of actions touching such matters 
in the several Water Divisions, exclusive jurisdiction 
for the ascertainment and settlement of the several 
nights and priorities of right of the proprietors of such 
works by means thereof to divert, convey or store such 


“waters, is hereby conferred upou the following Courts 


within the several Water Divisions; that is to say: 


For the South Platte Division, upon the District 
Court of the County of Weld; for the Arkansas Divis- 
ion, upon the District Court of the County of Pueblo; 
for the Rio Grande Division, upon the District Court 
of the County of Conejos; for the San Juan Division, 
upon the District Court of the County of La Plata; for 
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the Grand River Division, upon the District Court of 
the County of Garfield; for the White River Division, 
upon the District Court of the County of Rio Blanco; 
for the North Platte Division, upon the District Court 
of the County of Larimer; for the Republican Division, 
upon the District Court of the County of Kit Carson. 


SEC. 2. The Clerks of the several District Courts 
wherein any depositions taken under or pursuant to the 
act entitled, ‘‘An act to regulate the use of water for 
irrigation, and providing for settling the priority of right 
thereto, and for payment of the expenses thereof, 
and for payment of all costs and expenses, incident 


` to said regulation of use,’?? approved February roth, 


1879, or the act entitled, ‘‘An act to make further pro- 
visions for settling the priority of rights to the use of 
water for irrigation in the District and Supreme Courts, 
and for making record of such priorities, and for pay- 
ment of costs and expenses incident thereto,” approved 
February 23d, 1881, or the acts ‘amendatory to either 
of said acts,.may be remaining on file, and the Clerks 
of the several District Courts wherein hath been hereto- 
fore entered any decree for the adjudication of the prior- 
ities of right to the use of water for irrigation between , 
the ditches, canals and reservoirs in any Water District, 
shall within thirty days after the approval of this act, 
transmit all such depositions and all reports of the refe- 
ree appointed pursuant to either of the said acts, together 
with acopy of every such decree, certified under the seal of 
such Court, into the office of the Clerk of the District 
Court whereunto by this act jurisdiction is committed, 
for the ascertainment and settlement of the rights and 
priorities of right among the séveral appropriators of 
water in the Water Division wherein such Water Dis- 
trict is situate. 


Sec. 3. The reasonable fees of the Clerks of said 
Courts for copying and certifying such decrees shall be 
paid by the several counties wherein the said Water Dis- 
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“tricts are respectively situate, in such proportions as may 
be directed by the District Court where such copies of 
decrees may be filed in pursuance hereof. 


SEC. 4. If any person shall desire or propose to 
widen, deepen or in any manner enlarge or increase the 
capacity of any ditch, conduit or reservoir named in any 
of the decrees heretofore entered in any of the District 
‘Courts, for settling the priorities of right to the use of 
water for irrigation in any Water District, prior to the 
entry of the decree directed by this act for adjudicating 
and settling the rights and priorities of the several 
appropriators of water in such Water Division, he shall, 
before commencing such work of enlargement, cause 
such ditch, conduit or reservoir to be measured and 
rated or the capacity thereof to be estimated as required 
by this act, and the certificate of such measurement and 
tating or estimate of capacity to be approved by the 
State Engineer, and the proprietors of such works shall 
thereupon make in duplicate their certificate setting 


forth the fact of such measurement and rating or such . 


estimate, and the capacity of such ditch, conduit of 
reservoir, as thereby ascertained, and the purpose and 
desire to enlarge the same, expressly declaring that they 
do not nor will claim to be entitled, by means or by rea- 
son of any decree theretofore made, to any greater quan- 
tity of water than the amount set down in such certifi- 
cate of rating or estimate; and that save as to the 
amount of water set down in such certificate of rating or 
‘estimate, they expressly renounce, in favor of the public, 
all benefits of such former decree, Every such certificate 
of renunciation shall be subscribed and acknowledged as 
well by tle proprietor or proprietors of the ditch, conduit 
-or reservoir proposed to be enlarged, or in case of any 
ditch, conduit or reservoir owned by any corporation, by 
the President or other chief officer thereof, being there- 
unto first authorized by resolution of the Board of 
Directors, as by the other person or persons if any desir- 
14 
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ing or proposing such enlargement; and one such orig- 
inal thereof shall be deposited with the Clerk of the 
Court to which by this act is committed jurisdiction for 
the ascertainment and settlement of the several rights 
and priorities of those entitled to the enjoyment of water 
in the Water Division, and the other thereof shall be 
filed and recorded in the office of the Recorder of the 
county wherein the head of such ditch is situate. Any 
enlargement of any such ditch, conduit, reservoir or 
other works in violation hereof shall be deemed to be 
unlawful, and shall, in the distribution of water in such 
Water Division, be disregarded; and any person making 
any such enlargement of any such ditch, conduit, 
reservoir or other works, contrary to the provisions 
hereof, shall be deemed guilty of a misdemeanor and on 
conviction thereof shall pay a fine of not less than one 
thonsand dollars and not exceeding five thousand dollars. 


Sec. 5. The State Engineer shall, as soon as may 
be after the passage of this act, transmit to the Water 
Commissioner of each Water District and to the Super- 
intendent of each Water Division, and to the owner of 
each ditch, conduit or reservoir theretofore constructed, 
as far as their names and places of residence shall be 
known to him, printed instructions touching the manuer 
of construction of the rating-flumes and other measur- 
ing devices, the place or places where the same shall be 
located, the manner of making the measurement, rating, 
estimate of capacity, survey and plat of the ditches, 
conduit, reservoir and other works for the diversion, 
carriage or storage of water, hereby required, and such 
other instructions as to him shall seem fit or necessary 
for the guidance of-such officers or the Deputy Irriga- 
tion Engineers in the discharge of their duties here- 
under. The State Engineer shall also prescribe to the 
Assistant State Engineers and Deputy Irrigation Engin- 
eers a uniform formula to be used in estimating the 
capacity of works for the conveyance of water. 
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Sec. 6. The proprietors of any ditch, conduit, reser- 
voir or other works, constructed or used for the diver- 
sion, carrying or storage of water for irrigation, desiring 
to procure an adjudication of their rights in that behalf, 
shall cause such-works to be measured and rated or the 
capacity thereof to be estimated as required by this act, 
and the certificate of such measurement and rating or 
estimate of capacity td be approved by the State Engin- 
eer and shall also procure a survey and map of such 
works, to be made by some Assistant State Engineer or 
Deputy Irrigation Engineer, by him employed for that 
purpose. Every such Assistant State Engineer or Dep- 
uty Irrigation Eugineer shall, at the time thereof, take 
in writing careful notes of every such survey by him 
made, showing in each case the name of such ditch, 
conduit, reservoir or other works, the name or names of 
the proprietors thereof, or of the association or corpora- 
tion which is proprietor thereof, the date of such survey, 
the names of those assisting therein, and showing, 
either by reference to the public surveys, or where the 
said works are on unsurveyed lands, to conspicuous and 
permanent natural monuments, the place of the head of 
such ditch, conduit, or other works, the stream or 
sources of supply wherefrom water is taken, the places 
of the head-gate and rating-flume, the width, depth, 
and grade of such ditch, or conduit, at so many places 
as may be necessary to reasonably ascertain the carrying 
capacity thereof, the greatest depth of water which can 
safely be carried at each of such places and the form of 
the cross-sections to high-water mark, the courses and 
distances of such ditch, conduit or other works as sur- 
veyed, the several sections of land, according to the 
public surveys, over which the same is constructed, the 
location of every such reservoir and the exterior line 
thereof when filled to high-water mark, as nearly as 
may be, the capacity of such reservoir, a description of 
the embankment thereof, the places of inlet and outlet, 
and the waste-ways therefrom, and any other matter or 
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thing which the State Engineer may require to be set 
down in such notes of survey. Every such Assistant State 
Engineer or Deputy Irrigation Engineer, shall also pre- 
pare a map of every such ditch, conduit, reservoir or 
other works, by him surveyed as aforesaid, and shall, 
as soon as may be after the completion thereof, transmit 
to the State Engineer a copy of said field notes and of 
the said map, with affixed thereto his affidavit that the 
survey therein represented was by him actually made in 
the field at the date set down therein, that the same is a 
true copy of the field notes of sueh survey by him taken 
at the time, and that the places, courses, distances, grade 
and cross-sections of said ditch are truly set forth in the 
said notes, as he verily believes. 


SEc. 7. Every such map shall be upon a scale suffi- 
cient to conveniently show the same matters and things 
required to be set down in the notes of survey, and ona 
scale of not less than two thousand feet to the inch, and 
shall be made upon sheets furnished from the office of 
the State Engineer. 


Sec. 8. The State Engineer shall, on request, cause 
blanks for the ‘notes of such surveys, and blank sheets 
for the preparation of the maps thereof, to be delivered 
to each Assistant State Engineer and Deputy Irrigation 
Engineer employed for the purpose. 


Src. 9. The State Engineer shall cause all such ' 
maps and notes of surveys to be carefully examined, and 
if approved by him shall endorse his approval thereon, 
and carefully preserve the same in his office. In case 
the survey of any ditch, conduit or reservoir be disap- 
proved by the State Engineer he shall return the'yame 
for correction by the same or other Assistant or Deputy 
Irrigation Engineer, until a proper survey and mp of 
the work be made and returned; Provided, however, 
That no such survey or map need be made where the 
same information is contained in the maps and state- 
ments theretofore filed in the office of the State Engineer 


nf 
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touching any ditch, conduit or other works, to the satis- - 
faction of the State Engineer. 


Sec. to. The State Engineer shall cause an index 
of the several surveys of the ditches, conduits and other 
works for the diversion, conveyance or storage of water, 
as the same are filed in his office, to be prepared and 
always thereafter kept in his office so that the notes of 
such surveys and the maps thereof may be conveniently 
found and examined. 


SEC. 11. As soon as may be after the completion 
and approval of the survey of any such works, the State 
Engineer shall cause copies of the map and field notes 
thereof, certified by him under his seal of office, to be 
transmitted to-the Clerk of the Court to which by this -~ 
act is committed jurisdiction for settling the rights and 
priorities of the appropriators of water in such Water 
Division. | 

SEC. 12. Whenever the proprietors of any ditch, 
conduit, reservoir or other “works for the diversion, 
carriage or storing of water for the irrigation of lands, 
shall cause the same to be measured and rated by some 
Assistant State Engineer, or Deputy Irrigation Engi- 
neer, in pursuance hereof, dnd shall cause dupli- 
cates of the certificate of such measurement and. 
rating verified by such Engineer, to be transmitted 
to the State Engineer, the State Engineer shall forth- 
with examine such certificate of measurement ang rating, 
and if he shall approve the same shall cause one copy 
thereof certified by him under his seal of office to be 
transmitted to the Clerk of the District Court to which, 
in pursuance of this act, jurisdiction to adjudge and 
settle the rights and priorities of the several appropria- 
tors of water in such Water Division is committed, and 
the other thereof he shall file, record and carefully pre- ` 
serve in his office. If the State Engineer shall disap- 
prove the measurement and rating of any ditch, conduit, 
reservoir or other works, he shall cause the fact of such 
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disapproval to be certified to the Superintendent of such 
ditch, conduit or other works, and shall direct further 
measurement and rating of such works, either by the 
same or other Assistant State Engineer, or Deputy Irri- 
gation Engineer, as he may specify. Upon the comple- 
tion of such second measurement and rating,.the officer 
acting in that behalf shall make his certificate thereof, 
setting forth the same matters above prescribed, and 
shall transmit the same to the State Engineer, and the 
‘State Engineer shall take like proceedings in respect of 
such second certificate as prescribed in respect of the 
first. Whenever it shall appear to the satisfaction of 
the State Engineer that] the waters of the stream or 
source of supply wherefrom any ditch, conduit or reser- 
voir receives water, are so} low at the head of thé ditch, 
condttit or other works, that the same can not be filled, 
or that for any reason the ae can not be measured and 
rated, as hereby required, the proprietors of such works 
may cause thé same to be measured by not,less than 
three disinterested persons (either Assistant State Engi- 
neers or Deputy Irrigation Engineers), and the 
capacity thereof estimated and certified by such three 
persons, and their certificate of such measurement and 
estimate of the capacity of such works verified by them 
and approved by the State Engineer shall be of like 
effect as the certificate of measurement and rating herein 
above first required; Provided, however, That the State 
Engineer shall not acceptor approve any certificate of 
estimate as hereinabove provided, without first ascertain- 
iag to his own satisfaction the impossibility of rating 
such ditch, conduit or other works. = : 


Sec. 13. The proprietors of every ditch, conduit, 
reservoir or other works for the diversion, conveyance, 
or storage of water for irrigation, within any Water 
Division, desiring the establishment of their right in 
that behalf, as herein provided, shall file with the Cierk 
of the District Court, to which by this act is committed 
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jurisdiction for ascertaining and settling the rights and 
priorities of the several appropriators of water -in such 
Water: Division, a statement of their claim in that 
behalf, entitled of the proper Court and ‘‘In the matter 
of the Adjudication of the Rights and Priorities of the 
Appropriators of Water for Irrigation in the --___. Water 
Division of the State of Colorado; which statement 
shall set forth the names of the proprietors of such 
‘ditch, conduit or other works; the name of the Superin- 
tendent thereof, appointed in pursuance of this act and 
the post-office address of such Superintendent; all names 
by which such ditch, conduit, reservoir or other works 


hath theretofore been known, and the name by which | 


the same is then and thereafter to be known; the time 
when such works were commenced and completed, 
fixing the day, month and year as near as may be; the 
time of commencement and completion of each enlarge- 
ment or extension thereof, and the number of acres of 


.land theretofore actually irrigated, by water from such 


works as originally constructed; the increased area, if 
any, irrigated after each enlargement, and the number 
of acres proposed to be irrigated therefrom; the par- 
ticular months or parts of months in each year during 
which the appropriators of such works claim to. be 
entitled to the use of water diverted, carried or stored 
by means thereof for irrigation; and the times when, in 
each year, the proprietors of any such reservoir have 
theretofore customarily filled the same. Every such 
statement shall be subscribed by some one or more of 
the proprietors of such ditch, conduit or other works, 
or the superintendent or manager thereof. } 


~™SEC. r4. At any time after the first day of Septem- 
ber, A. D. 1891, any person claiming to be interested 
in the question, as the owner of any ditch, conduit ‘or 
reservoir for the diversion, carriage or storing of watér 
in such Water Division, or as a consumer of water 
therefrom for irrigation, may present to the District 
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Court having jurisdiction in such Water Division pur- 
suant hereto, his petition or application in writing, 
praying the Court to proceed to an adjudication of the 
rights and priorities of right to the use of water fot 
irrigation between the several appropiiators in such 
Division. i 

SEC. 15. Every such petition shall be entitled: ‘‘In 
the matter of the Adjudication of the Rights and Prior- 
ities of the Appropriators of Water for Irrigation in the 
goatee Water Division of the State of Colorado. 
Upon the filing of such petition, the Court, if the same 
be presented in term time, or the Judge, if in vacation, 
shall make and cause to be entered of record an order 
specifying the time, not less than sixty days thereafter, 
when the same will be heard and when the Referee will 
be appointed pursuant to this act, and shall thereupon 
direct the Clerk to issue a citation under the seal of the 
Court directed: ‘‘To all whom it may concérn,”’ recit- 
ing the filing of such petition, and the substance 
thereof, and citing all concerned to attend and show 
cause against the said petition at the time so appointed. 
The Clerk of such Court shall cause one original of 
such citation to be transmitted to the Water Commis- 
sioner of each Water District in such Division, together 
with a sufficient number of copies thereof for service 
upon the superintendent or proprietor of each ditch, 
conduit, reservoir or other works, the proprietors 
whereof shall have filed in his office the statement 
required by the thirteenth section of this Article, and 
shall publish a copy of such citation in one newspaper 
in each Water District of such Division, where any 
newspaper is published, for at least thirty days prior to 
the day fixed for hearing. He shall in like manner 
transmit therewith to every such Water Commissioner 
a list of the ditches, conduits and other works for the 
appropriation of water in behalf whereof the statement 
required by the thirteenth section hath been filed with 


CONCERNING THE WATERS OF THE STATE 1138 


him. The Water Commissioner upon receipt thereof 
shall forthwith, not less than five days prior to the date 
appointed therein for the hearing of such petition, 
deliver to the superintendent of each of the ditches, 
conduits and other works set down in such list, or to 
some one of the proprietors thereof, or where any such 
ditch, conduit or other works shall be owned by a cor- 
poration, to some one of the officers of such corporation, 
one copy of the said citation; or, if as to any such 
ditch, conduit or other works, no such superintendent, 
proprietor or officer be found, shall post a copy thereof 
at the head-gate or in some other conspicuous place 
thereon, or deliver such copy at the usual place of abode 
of the person upon whom service ought to be made, as 
aforesaid, to some person of not less than the age of 
fifteen years, if any such be found thereat, and shall 
“return the original thereof with his endorsement of the 
service thereof, thereon endorsed or thereto attached. 
Every Water Commissioner serving or posting any such 


notice shall be entitled to receive therefor the same fees . 


and mileage allowed by law to the Sheriff of the county 
wherein the service is rendered for the service of civil 
process out of the District Court. 


Sec. 16. Every inhabitant of the State of Colorado, 
and all other persons in any manner interested as owner, 
lessee or otherwise, in any works in this State for the 
diversion, carriage or storing of water for irrigation, or 
as a consumer of water for irrigation from any such 
works, shall be deemed in law to have notice of such 
petition, and to be party thereto, and shall be entitled 
to attend either in person or by counsel before the Court 
or Judge, and be heard to show cause against such peti- 
tion and touching the appointment of such Referee; as 
, also either in person or by counsel, before the Referee 

' appointed i in pursuance hereof, and to produce evidence 
against the allowance of any appropriation claimed by 
any other person or corporation in such Water Division, 
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and shall be entitled to cross-examine the witnesses pro- 
duced in behalf of any other person or corporation 
touching any appropriation, and (compliance with the 
provisions of this act touching the survey, measure- 
ment, rating’or estimate of any works by means whereof 
any appropriation of water is claimed in his behalf, and 
touching the filing of the statement of claim in that 
behalf, being shown,) shall be allowed to produce evi- 
dence before such Referee in support of such claim of 
appropriation, and shall be entitled to attend and be 
heard in such District Court and before such Referee at 
all proceedings had or taken in pursuance of this act. 


Sec. 17. Upon the filing of suck petition the Court 
to which jurisdiction is hereby committed in that behalf 
shall be deemed to be invested with jurisdiction to settle 
and adjudicate the rights and priorities of the several 
appropriators of water for irrigatiom within sucli divis- 
ion, and such Court or the Judge thereof at the time and 
place specified in the order in that behalf, if due service 
of the said citation hath not been had, shall continue 
the matter to another day, and direct the issue of an 
alias citation or citations, as may be necessary. Further 
continuances of the matter may be made from time to 
time and A/urzes citations issued until service be had 
upon all persons and corporations above specified ty be 
served therewith. Whenever it shall appear to the 
Court that due publication of said citation and service 
thereof upon all persons or corporations who have filed 
with the Clerk of the Court their statement as required 
by the thirteenth section of this Article hath been had, 
the Court or the Judge thereof shail hear all persons who 
may attend to oppose the said petition, and unless cause 
be shown to the contrary appoint some fit aid proper 
person as Referee to hear and report to the Court such 
evidence as may be produced before him touching the 
appropriations of water for irrigation, and the rights and 
priorities of the several appropriators in such Water 
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Division, and shall by such order fix the times and 
places where such Referee shall attend in each Water 
District of such division to hear evidence touching such 
appropriations. 

Sec. 18. The Court or the’ Judge thereof may from 
time to time afterwards specify other places at which 
the Referee shal} attend, and fix the times of his attend- 
ance, or may specify other times for the attendance of 
the Referee at-anv of the places first named, or may 
direct that such Referee omit to attend at any of the 
places in such order named; Provided, however, That 
every such Referee shall be required to attend iu at least 
one place in each Water District 


SEC. 19 Such Court or the Judge thereof shall at 
the same time and place appoint some attorney of good 
standing to attend on behalf of the public at all sittings 
of the said Referee, who shall be known as the State’s 
Attorney for such Water Division, ahd whose duties 
shall be as hereinafter specified. 


SEC, 20, The Court in the appointment of the 
Referee and the attorney aforesaid, shall select persons 
of known probity and capability, for their respective 
offices, and persons in no way interested in any ditch, 
conduit, reservoir or other works for the diversion, car- 
riage or storing of water for irrigation in such Water 
Division, as owner thereof in whole or in part, or as the 
holder of stock in any corporation, the owner of any 
such works, or as consumer of water for irrigation from 
any such works. Such Referee and attorney may be 
appointed from among the inhabitants of such Division 
or from any other portion of the State. Neither such 
Referee nor such attorney shall, during his continuance 
in office, be counsel or attorney for the proprietors of 
any ditch, conduit, reservoir or other works, for the 
diversion, conveyance or storage of water in, or for use 
in, the Water Division for which he hath been appointed, 
or person claiming to be entitled to the use of water 
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therefrom for irrigation, either touching the matter of 


‘their claim in that behalf, or other matter whatsoever. 


Sec. 21. Every order made in pursuance of this 
Article for the appointment of any Referee or attorney, 
or fixing the time for the attendance of the Referee in 
any Water District shall be entered-of record; or if 
made if vacation shall be subscribed by the Judge and 
filed in the office of the Clerk of the Gourt, and by him 


x 


entered in the records of the Court. 4 


SEC. 22. Everysuch Referee and attorney shall before 
entering upon the duties of his office cause to be filed in 
the office of the Clerk of such Court, his oath or affirm- 
tion to support the Constitution of the United States 
and of the State of Colorado and faithfully perform the 
duties of his office. 


SEC. 23. Every State’s Attorney shall be entitled to 
the same orders and process for sectiring the attend- 
ance of witnesses as allowed to any party to the said 
proceeding. Such subpcenas shall be served by the 
Sheriff or any Constable of any county where the wit- 
ness may be found, and the fees for such service shall be 
paid in the same manner as hereinafter provided in 
respect of the fees of such witnesses. = 


SEG. 24. It shall be the duty of such attorney forth- 
with upon his appointment, to. prepare from the records 
in the office of the Clerk of such Court, a table of the 
several ditches, conduit, reservoirs and other works in 
such Water Division for the diversion, carriage or stor- 
ing of water for irrigation, as may appear by the state- 
ments of the proprietors thereof filed in the office of 
such Clerk as required by this act, setting forth the 
names of the proprietors thereof respectively, the name 
of the Superintendent thereof, and the several matters 
required to be set down in such statement, and the 
capacity of such works as shown by the certificate of 
measurement, and rating thereof, on file in the office of- 
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the Clerk of such Court; and to otherwise familiarize 
himself with the said ditches, conduits, reservoirs and 
other works as fully as may be. Whenever in any case 
it shall appear to such attorney that the proprietors of 
any such works claim by the statement filed with the 
Clerk of the Court, in pursuance hereof, an excessive 
amount of water, or that any such statement is false in 
any particular, he shall use his best endeavors to pro- 
cure and produce before the Referee at the proper time 
and place, evidence of the falsity of such claim in that 
behalf, and to' that end may call upon the State Engi- 
neer to cause such works to be measured and rated or 
the capacity thereof estimated in the manner hereinbe- 
fore provided. He shall attend at all sittings of the 
Referee and cross-examine on behalf of the public 
whenever it shall appear to him necessary, all witnesses 
produced by any claimant touching his appropriation, 
and whenever it shall appear to him that any improper 
testimony is offered or produced before such Referee, 


shall at once object thereto, and cause his objections in . 


that behalf to be noted by the Referee, and shall in all 
things to the best of his ability cause the truth of the 
matter touching every such claim to be made to appear 
by proper testimony before the Referee. He shall 
attend before the District Court upon the hearing of the 
matter upon the report of the Referee, and there present 
and argue all objections by him made to any improper 
testimony presented before the Referee, and shall fully 
and fairly advise the Court to the best of his ability as 
to the rights of the several claimants, so that no injury 
be done to any claimant, nor any excessive appropria- 
tion or false date of priority be allowed to any claimant. _ 


Src. 25. Forthwith, or as soon as may be after the 


entry of any such order appointing a Referee, or any ` 


subsequent order specifying the times and places at 
which he shall attend and hear testimony, or any order 
vacating any previous order in that behalf, the Clerk of 
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the Court shall certify and transmit to such Referee a 
copy thereof, and shall by advertisement published for 
the space of thirty days next after the entry of any such 
order first appointing the Referee, in at least one news- 
paper in each Water District, where a newspaper is pub- 
lished, give notice of the substance of such order and of 
the several times and places named therein for the 
attendance of the Referee. 


Wherever in any case an order shall be entered by 
the Court or the Judge thereof appointing any different 
time or place for the attendance of the Referee in any 
Water District, a notice of such order and of the several 
times and places named therein for the attendance of the 
Referee, shall be prepared by the Clerk, and at least five 
copies thereof transmitted to the Water Commissioner 
of such Water District, who shall cause the same to be 
conspicuously posted in at least five public placts of his 
District, and shall return to the Clerk of such”Court an 
affidavit of the fact and time of posting such notices and 
the several places where the same were posted, attached 
to a copy of such notice. 


SEc. 26. At the several times and places mentioned 
in such order or orders, the Referee so appointed shall 
attend, and shall hear and reduce to writing all testi- 
mony which may be offered by any person aufhorized, 
in pursuance hereof, touching the date of commencement 
and comp'etion of each ditch, conduit, reservoir or other 
works theretofore constructed in such Water District for 
the irrigation of lands, and each en'argement thereof, 
if any, and the amount of water diverted or stored by 
means of any such works, or any enlargement thereof 
and actually applied to the irrigatién of lands, and the 
periods and times for which during each year the 
waters may have been used from such works, or any 
of them, for irrigating and the lands irrigated thereby, or 
touching any other matter or thing which may tend to 
show the fact or date of the appropriation of water by 
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any appropriator, the amount of such appropriation, the 
periods and times of the actual enjoyment of the water 
for irrigation, or the transfer or abandonment by any 


appropriator, his heirs or assigns of his or their right to - 


the enjoyment of water by him or them previously 

appropriated or used; Provided, however, That, (save 

by leave of the Court or the Judge thereof), no evidence 

shall be given before any such Referee of the appropria- 

tion of waters by any ditch, conduit, reservoir or other 

works, unless the proprietors of such works shall before 

the day first appointed for the sitting of the Referee in the 

Water District wherein such works may be situate, have 

filed the statement required by the thirteenth section of 

. this Article, nor unless such proprietois shall, before 
the day named, have caused such works to be surveyed, 

measured and rated by the State Engineer or some- 
Deputy Irrigation Eng neer, or the capacity thereof to 

be estimated, in pursuance hereof, nor unless the nap and 

field notes of such survey and the certificate of such 

rating or estimate with the approval of the State Engi- 

neer shall, in pursuance hereof, be certified to and filed 

in the office of the Clerk of the District Court, upon 

which by this act jurisdiction is conferred to adjudicate 
the rights and priorities of the several appropriators of 

water within the Water Divis on wherein such works 

‘are situate, as by this act above required; And, provided 
further, That nothing herem contained shall be con- 
strued as requiring the Court to disregard the claims of 

any person or corporation hav ng in progress any ditch, 

conduit, or other works for the appropriation of water 
for irrigation, not then completed, or whereby the waters 
have not theretofore bcen appropriated to the full 
capacity of such works, but the rights of all such per- 
sons shall be saved as provided in the thirty-ffth section 
of this Article, ` 


Sec. 27. Every such Referee shall have power to 
administer oaths and issue subpcenas for witnesses and 
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subpoenas duces tecum, which subpoenas may be served 
by any person’ whomsoever, and may require the witness 
to appear at any place appointed by the order of the 
District Court for the attendance of such Referee and at 
such day and hour as may be named therein. ‘He shall 
proceed in all respects in the examination of witnesses 
as is or may be provided by law in the case of the taking 
of the deposition of a resident witness in causes pending 
in the District Court; Provided, however, that unless 
any person attending shall, touching any question or 
matter make request to the contrary, the deposition of 
every witness shall be reduced to writing in the sarra- 
tive form. The Referee shall receive all deeds, certifi- 
cates and other documents wich may be offered by any 
person and return the same with his report; or in case 
any person shall produce in evidence any book, docu- 
ment or writing which shall not be under the control of 
the party desiring the benefit thereof, or whiclr he shall 
desire to retain in his own custody, such Referee shall, 
make or cause to be made a true copy of the parts * 
demanded, and shall certify the same and transmit such 
copies together with the evidence concerning the same, 
as part of the evidence in the case. He shall also note 
at the proper place all objections which may be made by 
any person to any question propounded to any witness, 
or to any documentary evidence offered by any person, 
and certify the same in connection with such testimony. 
He shall also whenever he shall deem it necessary for 
the ascertainment of the truth touching any point: 
involved in the matter in question, examine any witness. 
produced before him so as to ascertain and make clear as 
far as possible the date of commencement of each ditch, 
conduit, reservoir or other works, the original capacity 
thereof, the date and capacity of each enlargement, the 
time spent in the construction of such works and each 
enlargement thereof, the amount of water actually car- 
ried in such ditch, conduit or other works, or stored in, 
such reservoir as originally constructed and after each 
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enlargement, the time when the waters diverted thereby 
were appropriated and applied to beneficial uses, the 
nature of the work as to difficulty of construction, and 
all other facts which may show or tend to show the 
respective rights of the proprietors of the severAl ditches, 
conduits and other works in such Water Division in 
respect to the water diverted, carried or stored by such 
works or by any enlargement thereof, and their several 
priorities in right to the diversion, carriage, storage, use 
or enjoyment of the water, and the extent to which, and 
the periods during which by means of such ditches, con- 
duits, reservoirs or other works they are severally enti- 
tled to have and use or convey, store and dispose of such 
waters for irrigation. 


SEC. 28. Every such Referee shall give reasonable, 
opportunity to all persons entitled to be heard before 
him to attend and present testimony touching their sev- 
eral rights and priorities in respect of the use of water 
for irrigating within such Water Division. No testi- 
mony ‘shall be heard or received touching any ditch, 
conduit or reservoir, or any appropriation claimed or 
any tight to water by means or in respect thereof, save 
in the Water District wherein is situate the head of such 
ditch or conduit, or the head of the ditch or conduit 
supplying such reservoir, unless by special order of the 
Referee on cause shown atid after notice to all persons 
interested in asserting or opposing such claim, which 
notice shall be in writing and shall specify the day, hour 
and place when such testimony shall be produced, and 
shall be served at least six days prior to the time 
appointed for producing such testimony; but the Referee 
may when the time limited for his attendance at any 


- place named in the order of the Court shall expire with- 
` out full hearing of all testimony desired to be produced | 


before him by any person entitled to be heard, adjourn 

the further taking of testimony proposed to be offered, 

to any other time and place appointed in the order of 
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the Court in that behalf for his attendance in the same 
Water District, and at such last named place may con- 
tinue until all testimony shall be taken, or the Court or 
the Judge thereof may direct the further attendance of 
the Referee at the place of his attendance where such 
testimony was offered. The Referee shall cause all 
testimony heard by him to be taken down or copied in 
type-writing, and the depositions and other testimony 
touching each particular ditch, conduit, reservoir or 
other works, or the appropriation thereby, to be filed 
and preserved as one file. Heshall from time to time, as 
the hearing proceeds, make an index of the several 
ditches, conduits and other works and rights claimed, 
touching which testimony shall be offered, so that the 
same may be conveniently consulted, and the testimony 
of any witness touching any particular claim readily 
found, and such depositions and other testimony and the 
index thereof he shall preserve and have with him at all 
times during the hearing, and during all such times and 
at all other convenient and reasonable times, shall allow 
the same to be inspected and seen and copies or extracts 
thereof to be made by any person desiring so to do, and 
upon the closing of the testimony the Referee shall 
return the same with the index aforesaid and the report 
of his actings and doings in the premises, into the office 
of the Clerk of the District Court wherein he was 
appointed as aforesaid, and shall notify the Judge of 
such Court, if the same be not in session, of the fact of 
the filing of his report. r 


Sec. 29. The District Court} wherein any Referee 
or State’s Attorney hath been appointed in pursuance 
hereof, or the Judge of such District Court, may at any 
time in his discretion, and in case it shall be made to 
appear that such Referee or State’s Attorney is for any 
reason disqualified for the duties of such appointment, 
or hath been guilty of any disobedience of the orders of ` 
the Court, or any negligence, partiality or wilfull mis- 
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doing in the discharge of the duties of his office, shall, 
remove such Referee or State’s Attorney, and in case of 
any such removal, or the resignation or death of any 
State’s Attorney or Reféree before the completion of the 
whole of the testimony touching the appropriations in 
the Water Division to which he shall have been ap- 
pointed, the proper District Court or the Judge thereof, 
shall by like order, as in the first instance, appoint a 
successor to such State’s Attorney or Referee, and, if 
need be, appoint other times and places than those here- 


tofore fixed for the attendance of such Referee in the ` 


several Water Districts of such Water Division; and all 
testimony theretofore taken before such Referee, and ali 
copies of plats, certificates of measurements and rating, 
statements of claimants and other documents in the 
hands of any State’s Attorney or Referee,’ appertaining 
to his office, shall by such State’s Attorney or Referee 
so removed or resigning, or in case of the death of any 
State’s Attorney or Referee, by his executor or other 
person, into whose hands the same shall come, be deliv- 


ered to the successor in office of such State’s Attorney i 


or Referee, forthwith upon his appointment and qualifi- 
cation. 


SEC. 30. On request of any Referee appointed in 
pursuance hereof, the Clerk of the District Court in 
which he is appointed shall cause to be delivered to such 
Referee the depositions mentioned in the second section 
of this Article, or any théreof, the statements of all 
claimants of water filed with him, and the certified ‘cop- 
jes of the certificates of measurement and rating, and 
of the maps of such Water Division, and forthwith 
afterwards, upon the further receipt by such Clerk of 
any stich statements, certificates or maps, he shall cause 
the same to be transmitted to such Referee. He shall 
in every case require of such Referee, at the time of 

livery thereof, a receipt for such depositions, state- 
ments, plats and certificates. All such depositions, 
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statements, certificates and plats shall by the Referee be 
kept present and subject to inspection by any person 
desiring to examine the same for the purposes of the 
hearing before the Referee, and shall by the Referee be 
returned into the Clerk’s office with his report. 


Sec. 31. In every such proceeding the copy of the 
certificate of the measurement and rating of any ditch, 
conduit, reservoir or other works made in pursuance 
hereof, and approved and certified by the State Engineer, 
shall be deemed prima facie evidence of the capacity of 
such works at the time of such rating, and that the 
capacity named therein was and is equal to the maxi- 
mum capacity of such works at any time theretofore; and 
nothing in this act contained shall be deemed to entitle 
any person to-read in evidence, use or refer to any depo- 
sitions taken pursuant to the act entitled: ‘‘Au act to 
Regulate the Use of Water for Irrigation, and providing 
for the Settling of Priorities of Right Thereto, and for 
Payment of Expenses Thereof, and for Payment of 
all Costs and Expenses Incident to such Regulation of 
Use,” approved February 19, A.D. 1879; or the Act 
entitled: ‘An Act to Make Further Provisions for 
Settling the Priority of Rights to the Use of Water 
for Irrigation in the District and Supreme Courts, and 
for Making Record of such Priorities and for Payment 
of Costs and Expenses Incident Thereto,’’ approved 
February 23, A.D. 1881; or any act amendatory thereof 
(save against the deponent in~such former deposition or 
the person in whose behalf he was examined), or any 
decree given by any District Court under authority of 
or pursuant to any such enactment. 


SEC. 32. Every person present: before such Referee 
at any hearing, who shall willfully disturb the proceed- 
ings, and any person who shall refuse or neglect to 
obey any subpoena issued by the Referee or out of said 
District Court on behalf of, or at the instance of the 
State’s Attorney, or who shall refuse or neglect to obey 
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any such subpeena in behalf of any private person or 
corporation when his lawful fees for his attendance shall 
have been tendered, shall be deemed guilty of contempt, 
and if complained of under oath of the Referee or any 
other person before the District Court or the Judge > 
thereof, may be attached and dealt with as in other cases 

of contempt of such Court. 


aa 


SEC. 33. Every witness who shall attend before any 5 

such Referee either under subpoena or by request of any 
party, shall be entitled to the same per diem and mileage 
as witnesses attending before the District Court, to be 
paid by the person requiring his attendance; in case any 
witness shall be snbpcenaed at the instance of the State’s 
Attorney, his per diem and mileage shall be paid by the 
sevetal’ counties of such Water Division interested in 
the question, in such proportion as may be fixed and 
appointed by the order of the Court. 


SEC. 34. Upon the return of such testimony such 
Court or the Judge thereof shall by order of record 
appoint a day for the final hearing of the matter of such 
petition, which shall be not less than thirty days subse- 
quent to the filing of: the report of the Referee. Any 
inhabitant of the State of Colorado and every other j 
person in any manner interested as owner, lessee or 
otherwise of any works ın this State for the diversion, 
carriage or storing of water for irrigation, or as a con- 
sumer of water for irrigation from any such works, may ; y 
in person or by counsel file exceptions to the report of l 
any such Referee in whole or in part, or may complain 
to the Court of any omission, willful neglect or oppres- ; 
sion on the part of the Referee, whereby such party shall ny 
have been aggrieved, either by refusal of the Referee to- - - 
hear or reduce to writing evidence offered, or by pre-- i 
venting reasonable opportunity to produce or offer such - 
evidence, or by receiving improper eviđence at the 
instance of any other party; and the State’s Attorney 
for any such Water Division may interpose like excep- 
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tions. On the day so appointed for hearing, the Court 
which shall then, if the same be not in one of the regu- 
lar terms thereof, be deemed to be sitting in special 
term, shall hear any person who may attend for that 
purpose, either in person or by counsel, touching the 
regularity of the proceedings of the Referee, and shall 
sustain or deny all exceptions filed to such report of the 
Referee or any part thereof, and if it shall appear that 
such Referee hath proceeded irregularly or in violation 
of the provisions of this act, or hath denied to any per- 
son any right secured or intended to be secured hereby 
in the matter of such hearing, shall appoint ‘some other 
Referee, or referthe matter to the same Referee, to hear 
such testimony as may be produced by any particular 
persons, or corporations in such order named or touch- 
ing auy particular matter in such order named, or to a 
permit cross-examination of any witness or witnesses in 
such order mentioned, and fix the time and place for the 
attendance of such Referee, and of all persons in interest 
before him, and the time when he shall report; and shall 
adjourn the further hearing of such matter untii the 
time so appointed for the report of such Referee, and 
upon such further report shall proceed:in like manner as 
in the first instance until satisfied that by the testimony 
heard before such Referee the truth alte matter touch- 
ing the several appropriations of water for irrigation in 
such Water Division, has been ascertaindd; or the Court 
may, in its discretion suffer or direct the examination of 
witnesses in open Court touching the appropriation of 
water claimed by any person and the time and extent 
thereof, or the uses to which the same ee been applied, 
or any other matter or thing relevant to the adjudication 
of the rights and priority of right among the several 
appropriators of water for irrigation in such Water 
Division; aud in lieu of adjourning the hearing of such ` 
matter, upon any second reference to the Referee, or the 
appointment of any new Referee, the Court may, in its 
discretion, proceed with the hearing touching the rights 


of any person or corporation not affected’ by such second 
reference. And upon the conclusion of the- hearing, 
after the final report of the Referee last appointed in 
such matter, and the testimony préduced to the satisfac- 
tion of the Court, the Court shall make and enter its 
decree; setting forth the date’and amount of the orig- 
inal appropriation of water by means of each ditch, 
conduit, reservoir or other works, as originally con- 
structed, andthe date and amount of appropriation of 
water by any subsequent-enlargement thereof, and the 
times during which the proprietors of said works are 
entitled to divert, carry or use the said waters, and the 
place of the diversion of such waters from the natural 
stream or other source of supply wherefrom the same 
are diverted; Provided, however, That no person shall 
in such, decree be adjudged or decreed to have appro- 
~priated or be entitled to divert, carry, use or enjoy-any 
water; which by the testimony heard before the Referee 
or the Court, as herembefore specified, shall appear to 
have been abandoned, or which shall not by such testi- 


money appear to have been actually appropriated and’ 
applied to beneficial uses by such person or by others to - 


whose right he hath succeeded, or persons using and 
enjoying the waters diverted, carried or stored by means 
of such works under authority or license of such pro- 
prietors. In every such decree the appropriation by 
means of each ditch or conduit and the amount of water 
to which the proprietors thereof-are thereby entitled, 
shall be designated in cubic feet per second of time, and 


the appropriation by means of every reservoir, according , 


to the cubic contents thereof, to the extent to which the 
proprietors thereof are entitled to cause the same to be 
filled; and as to every such reservoir every such decree 
shall specify the number: of times in each year and the 
particular times of the year, and the months,+so far as 
practicable, when the proprietors of such reservoir are 
entitled to fill the same. In every such decree the said 
several appropriations of water throughout such Water 
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Division shall be arranged and numbered in consecutive 
order according to the dates of appropriation, whether 
such appropriations be made by the original construc- 
tion of the ditch, conduit or other works or by subse- 
quent enlargement thereof and without reference to the 
particular location of such works in the Division, or 
whether the same be taken from the-main stream or the 
tributaries thereof. 


SEC. 35. Whenever in such proceedings it shall bë 
made to appear that any person, association or corpora- 
tion hath theretofore commenced and hath in progress 
any ditch, conduit or other works for the appropriation 
or diversion of water for irrigation, but hath not com- 
pleted the same, or that if the same be completed, the 
waters diverted thereby have not been appropriated to 
the full capacity of such works, And that a reasonable 
time hath not elapsed for the conlbietion and utilization 
of such works, and for the full appropriation of the 
water diverted thereby, such decree shall be made with 
a saving of the rights of the proprietars of such works, 
and such proprietors may at any time tafterwards, upon 
first procuring the survey and map of such works, and 
the certificate of rating or estimate of capacity herein- 
before required, and the approval thereof, and certified 
copies thereof, to be filed as hereinbefore required, upon 
not less than thirty days’ notice to the several proprie- 
tors of the ditches, conduits and other works named in 
such decree as entitled to divert, carry or use water in 
such Water Division by means of any, appropriation 
`. subsequent to the day alleged as the ddte of commence- 
ment of the works of such petitioner, their heirs or 
assigns, and due proof thereof made, apply to such Dis- 
trict Court by petition to establish and settle by supple- 
meutary decree their rights in'that behalf. Such notice 
may be made returnable either in term time of vacation. 
The Court or the Judge thereof, at the time appointed 
in such notice, ‘shall either hear testimony in open 
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Court, or refer the matter of the taking of testimony to - 


a Referee appointed for that purpose, with such partic- 
ular directions as to him may seem fit, and upon fall 
hearing of all parties, such Court, or the Judge thereof 
in vacation, may make such supplementary decree 
touching the rights of such petitioner and all others as. 
right and justice may require. Such decree shall in tio 
manner affect or impair the rights of any appropriator, 
not served with a notice-of the petition as above re- 
quired, and not appearing to oppose or contest the same.. 
All testimony heard either before the Court or the Ref- 
eree upon such petition, shall be reduced to writing im 
the manner hereinbefore provided, and shall, if heard 
- before the Court or Judge, be at the time reduced to 
writing, and certified by the Judge of the Court, and 
filed in the original cause in which such petition is pre- 
sented, and like proceedings shall and may thereafter be 
“had within the like limitation of time, for review or 
re-argument of such supplementary decree as herein 
provided; and an appeal or appeals may be taken and 
prosecuted for reviewing such decree in like manner,” 
and under the same regulations as herein provided for- 
appeals from such original decree. 


SEC. 36. Save as provided in the last preceding sec- 
tion, no adjudication shall be made in any such decree: 
for or in behalf of the proprietors of any ditch, conduit, 
reservoir or other works, who shall have failed to deliver 
into the office of the Clerk of the District Court the 
certificate required by the thirteenth section of this 
Article, or who shall have failed to cause such works to 
be surveyed, measured and rated, or the capacity thereof 
estimated, as herein provided, and certificates thereof 
to be approved by the State Engineer, as required by 
the twelfth section hereof. . 


Src. 37. The proprietors of any such ditch, conduit 
or other works having failed to cause such survey and 
map, or such measurement and rating or estimate of 
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capacity to be made, and to be approved by the’ State 
Engineer, or the statement required by the thirteenth 
section hereof to be filed before the first day appointed 
for hearing of the testimony by the Referee in the Water 
District wherein such works are situate, or having failed 
by reason of excusable mistake or neglect to present the 
proofs of their right before the Referee at the time and 
place appointed for the purpose, pursuant hereto, may 
at any time afterwards and before, conclusion of the 
hearing of the testimony by the Referee in such Water 
District, file suchstatementand cause suchsurvey and map 
aud such measurement and rating, or estimate of capacity 
to be made, and to be approved by the State Engineer, 
and certified copies of such map, and the certificate of 
rating, or estimate of capacity to be, filed with the Clerk 
of the District Court, having jurisdiction in the matter 
by this act, and may thereupon apply by sworn petition 
to the District Court having jurisdiction in the matter, 
or the Judge thereof in vacation, for leave to attend and 
make proof of the tight of such proprietors in respect 
of the waters diverted, carried or‘stored thereby, for 

irrigation, and their priority in respect to such waters, 
and such Court or the Judge thereof may, if it shall 
appear to his satisfaction that the qmission of the said 
proprietors in that behalf was through excusable mis- 
take or neglect, and without any :intention to secure 
unfair advantage, allow such petition upou such terms 
as shall seem to be just.-. Thereupon such statement 
and the certificate of the measurement and rating, or 
estimate of capacity certified and approved by the State 
Engineer shall be delivered by the ‘Clerk of the Court 
to the Referee, and upon not less than! ten days previous 
notice of the allowance of such petition given by the 
petitioner to all appropriators of water in the Water 
Division, who have theretofore filed with the Clerk of 
the District Court their statements of claim as required 
by the thirteenth section of this ‘Article, and to the 
State’s Attorney for such Water Division, and due propf 
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of such service to the satisfaction of the Referee, testi- 


mony shall be heard touching the rights of the proprie- ` 


tors of such ditch, conduit or other works, in like 
ynanner as in other cases. 


Sec. 38. lf at any such ‘hearing it shall appear to the 
Court that any person, association or corporation claim- 
ang to be entitled to divert, convey, store or use water 
for irrigation, hath willfully refused to produce any deed, 
book, record or other document or writing when right- 
fully required thereto as evidence-in behalf of any party 
to such hearing, such person shall not in such final 
adjudication be allowed the benefit of any testimony or 
proofs given in his, her or their behalf, but the Court 
shall reject and dismiss all claim of such party so in 
default, Provzded, however, That such person or per- 
sons may afterwards proceed to establish his, her or 
their rights in that behalf as hereinafter provided. 


SEC, 39. The District Court or the Judge thereof in 
vacation shall have power to make all such reasonable 
orders and rules of proceeding, consistent with this act, 
as may be found necessary or expedient from time to 
time for carrying out the intent of this act, as well 
touching the proceedings in such Court as touching the 
proceedings before the Referee, for the purpose of secur- 
ing to all parties full hearing before the Referee; or in 
case of denial of right by the Referee, for securing te 
the party aggrieved opportunity for redress; and this 
act shall be construed liberally in all Courts and places 
in favor of securing to all persons interested, the just 
determination and protection of their rights. , 


Sea 40. The District Court or the Judge thereof - 


in vacation shall have power, upou notice and for good 
cause shown, and upon such terms as to him may seem 
just to.all parties, to order a re-hearing of such matter 
at any time within two years next following the entry 
of such decree, and the Court or Judge may in his dis- 
cretion allow additional evidence to be taken, touching 
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any matter in question arising in the said proceeding; 


but no such review, re-hearing or further examination 
shall be ordered or had unless applied for by petition 
filed in such District Court within one year after the 
entryiof the decree complained of. i 


Ss¢. 4x. Any person or corporation claiming to be 
the owner of any ditch, conduit, reservoir or other 
works for thé diversion, conveyance or storage of water 
for irrigation, or to be entitled to have or enjoy water 
for irrigation therefrom, or any number of persons claim- 
ing to be the owners of, or jointly or severally entitled 
to water for irrigation from two or more ditches, con- 
duits or other works, which are affected in common by 
such decree or any portion thereof, by which he, she or 
they may feel aggrieved, may have an appeal therefrom 
to the Supreme Court at any time within two years after 
the entry of such decree, and several such appeals may 
be prayed and taken from several parts of the decree by 
the same or different parties. The persons named as 
the proprietors of the ditch, conduit, reservoir or other 
works, the decree in favor of which is complained of by 
the appellauts, shall ‘be the appellees. The parties de- 
siring such appeal shall file in the District Court a state- 
ment in writing, verified by affidavit, specifying the 
part or parts of the decree of which they complain, the 
name or names of the ditches, conduits, reservoirs or 
other works, the proprietors whereof are alleged to de- 
tive by such decree undue advantage in respect of prior- 
ity or otherwise, as against theinterests of the appellants, 
the ditches, conduits, reservoirs or other works claimed 
by the appellants or wherefrom the appellants claim to 
be entitled to water for irrigation, also setting forth the 
names of the party or parties claiming such other ditches, 
conduits, reservoirs or other works, as are by said appel- 
lants claimed or asserted to so derive undue advantage 
by such decree and praying that an appeal be allowed 
from the said decree, as against such other parties afore- 
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named, The District Court or the Judge thereof in 


vacation shall make an order allowing the appeal, speci- ° 


fying the names of the appellants and the names of the 
appellees (which may, in:the discretion of such Court or 
Judge, include other parties in interest than those named 
“in the application for appeal), and shall fix the amount 
of the appeal bond, which bond shall be executed by 
one or more of the appellants as principal or principals, 
and one or more sureties to be approved by the Judge of 
such Court (or the Clerk thereof, if the order shall so 
direct), and shall be conditioned for the payment of all 
costs which may be awarded against the appellants by 
the Supreme Court. 


_ Sec. 42, The order directed by the preceding sec- 
tion shall be entered of record, and the appellants shail 
cause a copy thereof to be delivered to the State’s Attor- 

7 ney for such Water Division and to each of the appellees 
severally, if he, she or they may be found; or otherwise 
shall cause the same to be served in the manner,and at 
the time prescribed by law for the service of summons 
out of the District Court in the case of non-resident or 
absent parties, or parties not found. 


SEG 43. Within three months after the allowance 
of such appeal or appeals, the Clerk of the District 
‘Court wherein any such decree hath been entered, upon 
payinent of his lawful fees in that behalf, shall file in 
the office of the Clerk of the Supreme Court a certified- 
copy of the decree so appealed from, or such part thereof 
as the appellant or appellants may in writing specify for 
the purpose, together with a transcript of so much of 
the evidence heard in the District Court as shall be 
‘designated by counsel for the appellants. No exception 
need be reserved by any person to such decree or any 
part thereof, or to any action of the Court or the Ref- 
eree, in order to entitle any person complaining to a 
review, in the Supreme Court, of the matter so com- 
plained of. All testimony and objections thereto shall 
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be deemed and taken to be part of the record. The 
appellees in any such appeal may without suggestion of 
diminution of the record, cause a transcript of any por- 
tion of the testimony not contained in the transcript 
filed by the appellants, to be céttified and filed in the ` 
Supreme Court, and the said appeal shall be proceeded 
with in like manner as other appeals. The Supreme 
Court may in its discretion direct other parts of the 
testimony heard in the District Court to be certified to 
it, and may direct other parties to be cited to appear in 
such appeal, and may on final hearing affirm or reverse 
such decree (if appeal be taken from the whole thereof), 
or any part thereof appealed from, jand shall award costs 
in its discretion; and may, where any part of the decree 
appealed from shall be reversed, make such decree as 
ought to be made by the District Court, or may remand 
the cause with directions to the District Court as to the 
manner and respects in which suchjfdecree shall be 
modified. 


SEC. 44. In case appeal be taken from the whole of 
any such becree, the Clerk of the District Court, shall, 
if so directed by the Judge of such District Court, cer- 
tify the original of the depositions and documentary 
evidence read in the District Court on the hearing of 
sich matter; and upon the determination of such appeal 
such originals shall be returned by the Clerk of the 
Supreme Court to the Clerk of the District Court. 


SEc. 45. The appeal from such decree or any part | 


thereof shall not operate as a supersedeas, but such 


decree shall notwithstanding any such appeal be in all 
things carried into execution and obeyed by ‘the several 
Superintendents of Irrigation in each Division and by 
the Water Commissioner in each Water District until 
modified by the District Court upon rehearing as herein 
provided, or reversed or modified\by the Supreme Court,. 
or pursuant to the order of the Supreme Court. 
| 
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Src. 46. Proof of the publication of any notice >, 


required by this act shall be sufficiently made.by certifi- 
cate of the publisher of.the newspaper wherein the same 
shall be published, and proof of the service of any 
process or notice or the posting of any notice hereby 
required may be made by~return of the officer, or affi- 
davit of any person serving or posting the same. 


Sec. 47. If the transcript of record of the decree 
and testimony be not filed in the office of the Clerk of 
the Supreme Court, together with the proof of the 
service of the order allowing the appeal upon the several 
appellees therein named within three months after the 
making of such order, the appeal.shall, on motion of ` 
any of the appellees therein, or the State’s Attorney for | 
stich Water Division, be dismissed, unless the Court 
shall, for good cause shown, grant further time for the 
filing of such transcript or for making and filing proof 
of the serving of such notice. 


Sec. 48. The Supreme'Court shall have power “to 
make rules concerning such appeals as may be necessary. 
or expedient for the furtherance of the purpases of this 
act, as well in respect to the preparation and submission 
of the cause as for supplying deficiencies in the record 


_ and avoiding unnecessary costs and delay. Save as in 


this act and in such rules of the Supreme Court pro- 
vided, such appeals shall be governed in all things by 
the laws{regulating appeals in other(cases. 


"Src. 49. Nothing in this act or in the decree ren- 
dered under the provisions hereof, shall prevent any 
person, association or corporation from instituting in 
the Districtj|Court having jurisdiction by this act for | 
the ascertainment and settlement of the rights and 
priorities of the several appropriators of water in any 
Water Division, any suit or action hitherto allowed ‘by 
the law for establishing any claim of right or priority 
te divert, carry, store or use water for irrigation, at any 
time within four years after the enty‘of the final decree 
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provided for in this act in the Water Division wherein 
such right, may be claimed. No preliminary injunction. 
shall issue in any case restraining the use or distribution 
of water in any Water Division wherein such final 
decree shall have been rendered, in conformity with the 
provisions of such decree, or which shall affect the dis- 
tribution or use of water in any manner adversely to 
the rights of the parties ‘thereto as thereby determined 
and established. l ' 


SEC. 50. After the lapse of four years from the 
entry of such final decree in any- Water Division, all 
persons who have not theretofore instituted an action or 


‘actions as provided in the last section, shall be forever 


barred from setting up or alleging any claim to the use 
of water in such Water Division contrary to the effect 
of such decree, save as hereinafter provided, in the case 
of the abandonment by any appropriator of the waters 
whereunto by such decree he may be entitled. 


‘SEC. 5x. As soon as may be after the entry of such 
final decree, as hereinabove provided in any Water 
Division, the Clerk of the District Court wherein such 
decree hath been entered shall prepare and certify a 
copy thereof and transmit the same to the State Engi- 
neer for his guidance, and shall, in like manner, on the 
payment of his proper fees in that behalf, certify and 
deliver a copy or copies thereof or any part thereof to 
any other person whomsoever.on request; and whenever 
any supplementary decree shall be made or entered in 
any such District Court for modifying or amending such 
original decree, or any decree shall be entered in the 
Supreme Court reversing or modifying any such decree, 
or directing the modification thereof by the District 
Court, the Clerk of the Supreme Court shall in like 
manner certify a copy thereof and transmit the same to 
State Engineer. 


Sec. 52. The State’s Attorney appointed in pur- 
suance hereof shall be paid the sum of ten dollars per 
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day for each day during which he shall be necessarily 
employed in the discharge of his duties herein pre- 
scribed. ‘The Referee shall be paid the sum of ten 
dollars for each day during which he shall be so em- 
ployed, which shall be in full of all service rendered by 
such Referee, his clerks and assistants. The State’s 
‘Attorney and Referee shall severally be allowed ‘their 
reasonable and necessary expenses and mileage at the 
rate of ten cents for each mile actually and necessarily 
traveled by them, going and coming in the discharge of 
their respective duties. - 


They shall each keep a just and true account of the 
time employed in the discharge of his duties and his. 
expenses and mileage, setting down therein in what 
particular examination or other matter he was employed 
during each day charged for, and the particular items 
“of all expenses charged, and the particular journeys in 
tespect.of which mileage 1s charged, and shall return 
the same verified by his oath into the District Court, and 
the same fer diem allowance, expenses and mileage, 
and the fees of the Clerk and all Sheriffs and Water 
Commissioners for the serving of notices or process, and 
the fees of all witnesses attending before the Referee, on 
behalf of the State, and the costs of the publication of 
the notices hereby required, shail by the Court or the 
Judge thereof from time to time, as soon as may be after 
the rendition of the service, be ascertained and deter- 
mined and apportioned among the several counties 
which in whole or in part are contained within the 
Water Division, and such Court shall enter an order 
allowing to the persons entitled, respectively, as a debt 
against the several counties, the amount so apportioned 
against them respectively, and the Board of Commis- 


sioners of eacH of such counties upon production of the. 


certified ‘copy of so much of said order as relates to the 

apportionment against said county, shall allow the 

-amount and cause a warrant to be drawn therefor upon 
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the County Treasurer in favor of the person or pérsous. 
named in such order as entitled thereto. ‘The Court or 
the Judge thereof in vacation may at any time pending 
the said proceedings or the hearing of testimony before: 
the Referee, allow either to the State’s Attorney or to 
the Referee or to any other officer or witness, for his. 
service, mileage, expenses or attendance either before 
the Referee or otherwise, the amount then due him in 
that behalf, and may direct any such amount to be paid 
wholly by any one of the several counties, and other 
amounts payable to any person on like account to be paid 
by any other county of such Water Division, so that 
howsoever upon final adjustment of the costs of such 
proceeding, the same shall be justly apportioned among 
the several counties of such Water Division. 


Sec. 53. If any person shall procure or solicit the 
State Engineer or any Assistant State Engineer, or any 
Deputy Irrigation Engineer to make or certify any false 
measurement, rating or estimate of the capacity of any 
ditch, conduit, reservoir or other works, or shall solicit 
or procure the approval by the State Engineer of any 
false measurement, rating or estimate, or if the State 
Engineer or any Assistant State Engineer, or any Dep- 
uty Irrigation’ Engineer shall knowingly and willfully 
make or approve any such false rating, measurement or 
estimate, or any certificate thereof, or if any State’s 
Attorney or Referee, appointed in pursuance hereof, 
shall accept such appointment, being then in any way 
ittterested in any ditch, conduit, reservoir or other works. 
for the diversion, conveyance or storage of water for 
irrigation in such Water Division, .as owner thereof in 
whole or in part, or as the owner of stock in any corpo- 
ration, the proprietor,of any such works, or as the con- 
sumer of wafer for irrigation from any such works, or 
being then counsel or attorney for any stich person or 
cotporation, the proptietor of such works, touching his 
or its claim in that behalf, shall accept such appoint- 
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ment to either of said offices, or shall afterwards, directly- ~ 
or indirectly during his contintiance in office, purchase — 


or bargain or negotiate for auy intérest in such works, 
or in the stock of any corporation, proprietor thereof, or 
any right to the use of water therefrom, or shall know- 
ingly accept the retainer or “employment of any—person 
or corporation, proprietor of such works, or any con- 
sumer of water therefrom for irrigation, in respect of the 
claim of the proprietors of any such works, or the claim 
of such person in that behalf, or other matter whatso- 
ever, or shall willfully refuse to perform any duty hereby 
required of him, or shall destroy or suppress any depo- 
sition taken before any{such Referee, or any plat, certi- 
ficate or statement See to him in pursuance hereof, 
or any document or copy thereof produced or delivered 
to him as evidence in behalf of any person, association 
ör corporation, or if any such Referee shall knowingly 
and willfully make any false report of any testimeny, 
or if any such State’s Attorney shall knowingly connive 
at any false claim made by any person before such Ref- 
eree, every person so offending shall be deemed guilty ` 
of a misdemeanor, and shall, on conviction thereof, be 
punished by fine not E A two thousand dollars, or 
by imprisonment in the Penitentiary not exceeding 
three years, or by both such fine and imprisonment in 
the discretion of the Court wherein conviction shall 
be had. 


SEC. 54. Any person, association or corporation 
claiming to be~entitled to the enjoyment and use of 
water for irrigation in any Water Division by appropria- 
tion subsequent to the last in priority of the appropria- 
tots named in any such|decree (entered in pursuance of 
this Article), upon procuring the ditch, conduit or other 
works by which such waters are appropriated, to be sur-- 
veyed, and the notes and map of such survey as required 
by this Article to be approved by the State Engineer, 


and upon also procuring such works to be measured and 
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rated, or the capacity thereof estimated, in lıke manner 
as hereby required, and upon procuring to be filed in the 
office of the Clerk of the District Court to which in pur- 
suance of this act jurisdiction is committed to adjudge 
and settle the rights and priorities of the several appro- 
priators of the Water Division, a copy of the field notes 
and map of the survey of such works and of the certifi- 
cate of such measurement and rating or estimate of 
capacity by the State Engineer* as required by this 
Article, may apply by petition to such District Court, or 
‘the Judge thereof in vacation, to ascertain and settle by 
decree his right and the right of all others in said Water 
Division similarly situated. Together with such peti- 
tion the petitioner therein shall file with the Clerk of 
the Court a certificate from the State Engineer setting 
forth the names of. all persons, associations and corpora- 
tions who, since the date of priority awarded by the 
former decree, entered in such “Water Division, in pur- 
suance of the thirty-fourth section of this Article, to the 
appropriator last in priority in such decree named, have 
filed in the office of the State Engineer the map and 
statement required by the fourth Article. Upon the 
filing of such petition the Judge of the Court shall 
appoint a day when the same shall be heard, and the 
Clerk of the-Court shall thereupon issue and transmit to 
the Water Commissioner of each Water District in such 
division, a citation with copies thereof which shall be 
served upon each appropriator and claimant of water 
named in the list of appropriators aforesaid, at least five 
‘days prior to the date appointed for such hearing, and 
thereupon the like proceedings shall be had touching the: 
claim of the petitioner aud all other appropriators cited 
.as aforesaid as hereinabove prescribed by this Article, 


- touching the original ascertainment of priorities; Pro- 


vided, however, That the final decree upon such petition 
‘shall in no manner impeach or impair the right of any 
-appropriator named in such former decree or any decree 
entered in the said Water Division to have, use and enjoy 
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the waters to the use whereof by the terms of such decree-- 
such appropriator shall appear to be eutitled, unless it 
shall be made to appear and shall be adjudged that the 
right to the use of “such waters as specified and awarded. 
in the former decree was obtained by corruption or fraud 
or hath been -lost by abandonment or otherwise, nor 
unless such appropriator, his heirs, assigns or those 
entitled under him to the use of euch waters, be cited 
and be made party to such petition and such corruption 
or fraud or the abandonment or loss of the right to the 
use of such waters be in such petition expressly averred. 


Sec. 55. The publisher-of ary newspaper wherein 
shall be inserted any notice required to be published by 
this act, shall be entitled to the Same fee as is or may 
-hereafter be allowed by law for the publication of sum- 
mons in counties of the class in wack said newspaper 


may be published. 


Sec. 56. Wherever in any Water District there shall 
be no newspaper published or the proprietors of no 
uewspaper, in such Water District will publish any 
citation or notice required by this act, for the fee herein’ * 
provided, payable as herein provided, the posting 
thereof hereby provided shall stand in lieu of such 


publication. 
SEC. 57, The terms 


solely by others. 


Src. 58. Every decree entered in pursuance of this. 
Article, establishing the right of any person or corpora- 
tion to divert, convey or store water for irrigation, shall 
expressly provide that such person or corporation shall - 
divert, convey or store such water only to the extent of 
the reasonable needs of the persons or corporation using 
‘the same, his, her or its heirs, successors or assigns. 


e 


‘àppropriator,” ‘‘appropri- 
ators,” or ‘‘appropriators ofi water,’ as used in this. 
Article shall be construed to'include the proprietors of 
works for the diversion, conveyance or storage of water 
for irrigation, though such water be used and enjoyed 
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ARTICLE IX. 
OF CARRIERS OF WATER. 

SECTION r. It shall not be lawful for any person, 
association or corporation owning jor controlling, or 
claiming to own or control, any ditch, canal or reservoir 
carrying or storing or designed for the carrying or stor- 
ing, of water taken from any natural stream, or other 
source of supply within this State, to be carried or stored 
and delivered for compensation, for irrigation, mining, 
milling, sanitary or domestic purposes, to persons not 
interested in such ownership or control, to demand, bar- 
gain for, accept or receive from any person, who may 
apply for water for any of the aforesaid purposes, any 
money or other valuable thing whatsoever, or any 
promise or agreement therefor, directly or indirectly, as 
royalty, bonus or premium, prerequisite or condition 
precedent to the right or privilege of applying or bar- 
gaining for, or procuring such water; but such water 
shall be carried or stored and delivered according to the 
tight of the person entitled to the enjoyment thereof, 


a È 


‘ upon the payment or tender of the charges fixed by the 


County Commissioners of the proper: county, as is or 
may be provided by law. Any and all moneys and 
every valuable thing or consideration of whatsoever 
kind which shall be so as aforesaid demanded, charged, 
bargained for, accepted, received or ‘ethined, contrary to 
the provisions of this section, shall beadeemed and held 
an additional and corrupt rate, charge or consideration 
for the water intended to be furnished aud delivered 
therefor, or because thereof, and wholly extortionate and 
illegal, and when paid or delivered or:surrendered may 
be recovered back by the party or parties paying, deliv- 
ering or surrendering the same, from the party to whom 
or for whose use the same shall have been paid, delivered 
or surrendered, together with all costs of suit, including 
reasonable fees of attorneys of plaintiff, by proper 
action in any Court having jurisdiction. 
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Sec. 2. Every person, association or corporation _ 


owning or controlling or claiming to own`or control any 
ditch,canal or reservoir, as is mentioned in the first sec- 
tion of this Article, who shall, after demand in writing’ 
made upon him for the supply or delivery of water for 
irrigation, mining, milling or domestic purposes, to be 
delivered from the ditch, canal or reservoir owned, 
possessed or controlled by him, and after tender of the 
lawful rates of compensation therefor in lawful money, 
demand, require, bargain for, accept, receive or retain 
from the party making such application, any money or 
other thing of value, or any promise or contract or any 
valuable consideration whatever, as such royalty, bonus, 
premium, prerequisite or condition precedent, as is by the 
provisions of the first section of this Article prohibited, 
shall be deemed guilty of a misdemeanor, and on convic- 
tion thereof shall be punished by a fine of not less than one 


“hundred dollars, nor more than five thousand dollars, or 


imprisonment for a term of not less than three, months 
nor more than one year, or both such fine and impris- 
onment, in the discretion of the Court. 


a 


SEC. 3. Every person, association or corporation 
owning or controlling, or claiming to own or control any 
ditch, canal or reservoir such as is mentioned in the first 
section of this Article, who shall, after demand in writ- 
ing made upon him for the carriage or delivery of water 
for irrigation, mining, milling, sanitary or domestic 
purposes, to be carried in or delivereg from the ditch, 
canal or reservoir owned, possessed or coutrolled by him, 
and after tender of the lawful rate of compensation 
therefor in lawful money, refuse to furnish and deliver 
from such ditch, canal or reservoir, any water so applied 
for, or carry therein any water the carriage whereof is 
so applied for, which water can or may be, by use of 
reasonable diligence in that behalf and within the carry? 
ing or stotage capacity of such ditch, canal or reservoir 
lawfully carried,. furnished and delivered, without 
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infringement of prior rights, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not less than one hundred dollars, 
nor more than five thousand dollars, or imprisonment for 
a term of not less than three months nor more than one 
year, or both such fine and imprisonment iú the discre- 
tion of the Court; Provided, however, That when any 
person, association or corporation hath heretofore con- 
structed or shall hereafter construct any ditch, canal, 
conduit, reservoir or other works for the carrying or 
storage of waters in part for the irrigation of land 
belonging to such person or corporation, or for the 
enjoyment of such waters in part by such person or 
corporation for any other purpose whatsoever, and in 
part for the use of other persons or corporations, nothing 
herein contained shall be so construed as to require such 
person or corporation to yield up or deliver to others, or 
to suffer to be used by others the waters by him or it 
theretofore devoted to beneficial uses; and every such 
person or corporation shall be entitled to a reasonable 
time after th® completion of his works, for enclosing, 
breaking up and otherwise preparing any lands by him 
or it proposed to be irrigated, or for erecting and equip- 
ping any works intended to be operated by means of 
such waters, or for preparing to use and enjoy in any 
other way whatsoever the waters so diverted for his or 
its purpose. E 


SEC. 4. If afiy person, association or corporation in 
defiance, or evasion of the provisions of this act, shall 
after the tender of the compensation hereinbefore pro- 
vided for, refuse to deliver water as is mentioned in the 
third section of this article, to any-person or corporation 
lawfully entitled to apply therefor, or to perform any 
duty required of him in this act, it shall be the duty of 
the Attorney General, upon request of the County Com- 
missioners of the proper county, or upon his otherwise 
receiving due notice thereof, to institute and prosecute 
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to judgment and final determination proceedings in 
quo warranto for the forfeiture of the corporate rights, 
privileges and franchises of any such corporation so 
offending; or by mandamus or other proper proceedings 
to compel it to do its duty in that behalf. 


SEC, 5. Every officer of a corporation or member 
of an association or co-ownership, arid any superintend- 
ent or agent violating any of the foregoing provisions 
of this article, shall be liable to restore the unlawful 
consideration extorted, and be punishable under the 
penal provisions of this article, the same as if the thing 
done in disobedience to its provisions were done for his 
sole benefit and advantage. f 


SEC. 6._ Every person, association or corporation 
owning or controlling any ditch or conduit for carrying 
water for irrigation shall, from the fifteenth day of April 
to the fifteenth day of November in each year, so far as 
may be reasonably practicable, keep therein a flow of 
water sufficient to supply and discharge the ‘amount to 


which all or those lawfully entitled to the use of water - 


therefrom, may be entitled. 


Sec. 7. The proprietors of every reservoir for the 
collection or storage of water for irrigation, which 
waters in whole or in part, are sold or leaséd to-other 
persons, shall use reasonable diligence to keep the same 
at all times in good order and repair and ready to re- 
ceive, hold and discharge- the waters, which by means 
thereof the proprietors of such reservoir are entitled to 
collect or store. 


. Sec. 8. The proprietor of all such works shall con- 
struct and maintain necessary outlets and gates in such 
ditch, or conduit, or in the ditch or conduit conveying 
water from any such reservoir, for the convenient deliv- 
ery of water to the persons entitled to the use of water 
from such works; Provided, however, That where two 
or more of ‘the persons entitled to the use of water from 
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such works can be conveniently supplied from one out- 
let, a second or other outlets shall not be required; and 
a multiplicity of outlets in any ditch or conduit shall at 
all times be avoided so far as practicable. The location 
of such outlets shall be under the control of the man- 
ager or superintendent of such ditch,, conduit or res- 
ervoir, and the same shall be Jocated at the places most 
convenient and practicable, having reference to the pro- 
tection and safety of the works and the convenient dis- 
tribution of water therefrom among those entitled to the 
use thereof; And provided, further, That nothing 
herein contained shall be construed to prohibit the pro- 
prietors of any such works from agreeing with those 
entitled to the use of such waters, to construct or main- 
tain such outlets and the gates thereof. Every such 
gate shall be constructed with embankments of height 
and strength sufficient to control and exclude the water 
at all stages and shall be so ‘constructed and arranged, 
that the gate may be set and locked at any place, so as 
to exclude any part of such waters. The proprietors of 
any such ditch, conduit or reservoir failing, refusing or 
neglecting to construct such gate in any outlet or place- 
of discharge of the waters furnished from such works, 
conformably hereto, when thereto required by any con- 
sumer of water from such works, aud every person 
using such water who by such agreement with the pro- 
prietors of such works is obligated to construct such 
gate, so failing, neglecting or refusing, shall be fined in 
not less than five dollars for each day of his default in - 
that behalf. 


SEC. 9. It shall be the duty of the superintendent 
of every such ditch, conduit or reservoir to measure the 
water therefrom through the outlets to those entitled 
thereto, and in time of scarcity to apportion the waters 
flowing in such ditch or conduit, or collected in such 
reservoir among thase entitled thereto, ratably, and 
according to the amounts to which they are severally 
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entitled. Where any such ditch, conduit or reservoir 
hath, subsequent to the original construction been 
enlarged, the water diverted, collected, conveyed or 
stored by means of such enlargement, ‘shall be distrib- 
uted and apportioned in like manner., The several con- 
sumers of water under any lateral, inay at any time, by 
vote of a majority thereof, appoint a superintendent to 
such lateral, who shall be charged with the distribution 
of the water allotted thereto by the superintendent of 
the ditch, among those entitled to the use of water 
from such lateral. A meeting may at any ‘tithe be 
called by not less than two of the consumers under such 
lateral, by notice in writing specifying the time, place 
and purpose thereof, for electing such superintendent or 
removing him and appointing another. Such superin- 
- tendent shall hold his office during the pleasure of the 
Consumers of water from such lateral, or a majority of 
them, and shall receive only such salary or compensa- 
tion as they may appoint. 


SEc. to. Any superintendent having charge of any 
such ditch, canal, conduit or reservoir, who shall will- 
fully neglect or refuse to deliver water as in-this act 
provided, to any person entitled thereto, shall on convic- 
tion thereof be fined not less than, ten dollars, and not 
more than one hundred dollars, or be imprisoned in the 
county jail for not less than one month, or punished by 
both such fine and imprisonment; and the proprietors 
of such works shall moreover be liable in damages to 
the person or persons deprived of the use of water to 
which he or they were entitled, as in this act provided. 


Sec, 11. Any person having by lease, purchase or 
agreement, written or oral, procured from any carrier 
water for the irrigation of lands, or for other use what- 
soever, and having actually applied such water to bene- 
ficial uses, shall thereafter in every year, upon payment. 
of the reasonable rate therefor prescribed by the County 
Commissioners (or if no such rate hath been prescribed, 
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then at a reasonable rate and price not exceeding that 
at which such carrier hath been wont to supply water to- 
others during the year then last preceding), be entitled 
to continue in the enjoyment of water from the works. 
of such carrier to the same amount;, Provided, however, 
That nothing herein contained shall. be deemed to 
enlarge the effect of any grant, lease or other agreement 
by any carrier for the use by one person during any 
limited period, of water to the use or enjoyment of 
which by lawful grant, lease or agreement of such 
carrier theretofore made, any other person is entitled, 
such person so entitled to the use of such waters not 
then having need or occasion therefor, nor to entitle any 
person to resume the use or enjoyment of water after 
having once abandoned the same; nor after having failed 
or refused to pay the reasonable rate lawfully demanded 
therefor by the carrier in any year, nor_to require the 
carrier to supply water to persons persistently refusing 
to comply with the reasonable regulations prescribed by 
such carrier for the government of the distribution of 
water from its works. 


Src. 12. The several persons and corporations first 
lawfully using and enjoying water customarily diverted, 
carried or stored by any ditch, conduit or other-works 
to fhe amount reasonably sufficient and efficient for the 
uses to which the same shall be so applied, shall be 
deemed and taken in the distribution of such waters to 
be of equal right and of the same priority; and as 
against such persons and corporations, all grants, leases, 
covenants and agreements whatsoever for the delivery 
or use of water out of such works, by other persons, 
shall be deemed. and taken to be utterly void, and as 
between the grantees, lessees, convenantees, and con- 
tracting parties therein respectively shall have effect as 
of the date when such persons severally began to use 
and enjoy the waters claimed by virtue thereof. 
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SEC. 13. Any person entitled to use or enjoy other- 
wise than for domestic uses any part or share of the 
-waters diverted, conveyed or stored by any ditch, con- 
-duit or other works, may exhibit in the District Court, of- 
the county whereunto by this act is committed jurisdic- 
tion to settle and determine-the rights and priorities of 
the several appropriators of water in the Water Division, 
his complaint praying the Court to establish the rights 
of the several persons entitled, or claiming to be entitled, 
to use aud enjoy the waters diverted, carried or stored 
‘by means of any such works: 


Src. 14. Every such complaint shall set forth: The 
name of such works; the county or counties wherein the 
same are situate; the several counties wherein waters 
diverted, carried or stored thereby, have been theretofore 
at any time used, so far as known; the amount of water 

“actually diverted, collected or stored by means of such 
works and theretofore customarily applied to beneficial 
uses, and as nearly as may be the amount to which the 
same have been reasonably sufficient therefor; the right 


of the plaintiff in that behalf and the amount of water 


to the use whereof, out of such works, he claims to be 
entitled; the foundation of his claim thereto, whether 
by deed, lease or other agreement or license of the 
proprietors; the date of such agreement and the-time 
when such plaintiff or his predecessors in the use and 
enjoyment of such waters first began to make application 
thereof to beneficial uses, and shall name as defendants 
thereto the proprietors of such works and all mortgagees 
or encumbrancers thereof, and the persons claiming to 
be entitled to use and enjoy the waters thereof; or if 
such persons are very numerous, one or more of such 
persons shall be named as defendants, and all other per- 


Sons claiming to be entitled to use or enjoy the waters, 


of such works shall be made parties defendant by the 
title: “AN other consumers of water’? from such works, 
designating the same. 
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SEC. 15. Upon the filing of such complaint, the Clerk 


of the Court shall issue a summons as in other cases, 
save that the same shall be made returnable not less 
than thirty. days thereafter, and the plaintiff in such 


action shall canse the same to be published for at- 


- Teast four weeks consecutively next before “the return 
day thereof, in at least one public newspaper published 
in each county wherein the-said works are situate, or 
wherein the waters therefrom have been theretofore, 
so far as known, customarily used; or in case there 
be no such newspaper published in any one of such 
counties, shall cause the said summons to be posted in 
at Ieast five public places in such county for at least four 
weeks prior to the return day thereof. 


SEC. 16. At any time within ten days after the re- 
turn day of such summons, or afterwards by leave of the 
Court, any person claiming to be entitled to the use or 
enjoyment of water from such works may appear and be 
made partyin the said cause, either as plaintiff or defend- 
ant, setting forth either by supplementary complaint, or 
by answer, the claim made by him to the use of water 
from such works, and the same particulars touching 
such claim of right as above required in the complaint. 
And thereupon the Court shall appoint a Referee to at- 
tend at such times and in such places in the several 
counties as may be fixed in the order of the Court in 
that behalf, to hear and report. to the Court all such tes- 
timony as may be produced”before him touching the 
amount of water lawfully diverted, carried or stored by 
such works within reasonable time after the commence- 
ment thereof, and the names of the persons who first 
used or enjoyed the same to the amount to which the 
same were or may be Teasonably sufficient for the uses 
to which the same were or are applied, their heirs or as- 
signs; the several times when such persons first began 
to use and enjoy such waters and the uses to which ‘the 
Sathe were applied as aforesaid; and touching any aban- 


CONCERNING THE WATERS OF THE STATE. 151 


donment or loss by any such persons of their right in 
that behalf; and touching any other matter or thing 
‘ which may be set down in the order of ‘the Court as a 
proper matter of inquiry. Provided, That wherever in 


the case of works constructed or used for supplying” 


water for irrigation, a decree-has been had pursuant to 
the eighth Article, establishing the rights and priorities 
of the several- appropriators of water in such Water 
Division, such decree shall be deemed and taken to be 
conclusive as between the proprietors of such works and 
those entitled to enjoy and use the waters therefrom, as 
to the maximum capacity of such works, unless it shall 
be made to appear that subsequent to.the entry of such 
decree the proprietors of such works have by appropria- 
tion, or otherwise become entitled to divert, carry or 
store other waters. 


- SEC. 17. Every such Referee shall, before entering 
upon the discharge of his duties under such appointment, 
file in the office of the Clerk of the Court the oath re- 


quired by the eighth Article, and at the several times, 


and places named in the order of the Court in that be- 
half, shall attend and hear and reduce to-writing all tes- 
timony which may be offered by any person touching 
the matters named in the order of the Court in that 
behalf, and shall in all respects touching such hearing; 
proceed in manner as specified in the eighth Article for 
the government of the Referee therein. mentioned, so far 
as such requirements can be made reasonably applicable: 


Sec. 18. Any person claiming to bein any manner | 


entitled to have, use or enjoy any part or share of the 
‘waters at any time diverted, conveyed or stored by means 
of such works, may in person or by counsel appear before 
the Referee and-present testimony touching his claim in 


that behalf and the claim made by or in behalf of any ~ 


other person, and cross-examine the witnesses produced 
by any other person, and object to any testimony offered 
by or in behalf of any other person. 
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SEc. 19. Upon the completion of the testimony be- 
fore him the Referee shall file the depositions and all 
documentary evidence produced before him in the office 
of the Clerk of the Court, together with his report of his 
actings and doings as such Referee, and the Court Or 
Judge thereof shall thereupon appoint a day when excep- 
tions thereto will be heard, aud at any time prior to the 
day so appointed, or afterwards by leave of the Court, 
any person may file exceptions to any of the testimony 
heard before the Referee, or to any of the proceedings of 
the Referee in or about refusing to receive any testimony, 
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or denying to any person reasonable opportunity to be. 


heard; and the Court, at the day appointed for hearing 
such exceptions, shall proceed in like manner as pro- 
vided in the eighth Article touching the report of the 
Referee therein mentioned, and may, if he shall deem it 
necessary, order a further reference of the matter to the 
same or another Referee, or hear further testimony in 
open Court upon some day proper and convenient, by 
him appointed for the purpose. 


Sec. 20. Whenever any testimony shall be heard in 
open Court, the same shall be at the time reduced to 
writing and certified by the Court, and together with 
the report of the Referee shall be deemed and taken to 
be part of the record in the said cause. 


Src. 21. After the testimony shall have been com- 
pleted, and all exceptions to the report of the Referee 
determined, the Court shall appoint some convenient 
day, not less than thirty days thereafter, for final hear- 
ing, and shall cause a notice of such final hearing and 
the time and place appointed therefor, to be published 
in at least one public newspaper im each county wherein 
the said works may be situate, or wherein any part of 
the waters thereby diverted, carried or stored may be 
customarily used. 


SEC. 22. Upon the final hearing the Court shall by 
its decree ascertain and determine: 


rhe 
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first—The amount of water actually diverted and 


«carried or stored in such works and applied to beneficial | 


uses within reasonable time after the commencement 
theredf. ` : j 


Second—The amount to which the water customarily 
diverted or carried or stored therein was-reasonably suf- 
ficient for the uses to which the same was applied. 


Third—The names of the persons first using the 
waters aforesaid to the amount aforesaid. 


Fourth—The names of the persons, successors in 


f interest to those first using such waters, to the amount 


aforesaid, and the several amounts to which the said 
persons are entitled to the-use of such waters, and the 
purposes for which, and the lands, works or places in 
tespect to which, the same have beeh theretofore and 
«then are, customarily used. 


fifih—The same matters and things touching each 
enlargement of such works theretofore made; and 


Stzth—The names of all other persons who by means. 
of any grant, covenant or license of the proprietor of 
such works are entitled to the use of such waters; and 
shall by its decree declare that as against the persons 
first using thé waters actually diverted, carried, collected 
or stored by means of such works to the amount to which 
the same were reasonably sufficientand efficient for theser- 
vice to which the same were applied, their heirs, succes- 
sors and assigns, all subsequent grants, covenants, agree- 
ments and licenses for the use of waters from the said 
works, were aud are absolutely void, and shall restrain 
and enjoin the propietors of such works, their heirs, 
successors and assigns from delivering or permitting to 

_ flow out of such works any water whatsoever, until ‘the 
persons first having so used and enjoyed the waters 
thereof to the amount to which the same were reason- 
ably sufficient for the uses to which the same were 
applied, their heirs and assigns, shall have received the 
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amounts to which they appear by the said decree to be 
severally entitled; and as to all such subsequen 
grantees, lessees and covenantees shall decree them en 
titled fo enjoy such waters, as of the date when they o 
eir predecessors in interest first began to use and 
es the same, and only to the extent of such use k 


njoyment. F 
Sec. 23. Costs shall be adjudged in such cases as to 


Sec. 24. Where in any case grants, agreements, or 
licenses have been made or entered’ into or granted by 
the proprietors of any such warks for the delivery or use 
of water therefrom by the inch or acre, or otherwise 
than by the cubic foot per second of time, the Court * 
shall ascertain and determine the amount of water to } ` 
which such grantee or licensee is entitled in cubic feet 
per second. 


he Court shall seem equitable. l 
) 
| 


hed 


Sec. 25. Appeals and writs of error shall lie for 
reviewing any such final decree in like manner as pre- 
scribed in the eighth Article, and such appeal shall be- 
prosecuted and proceeded i in as therein, prescribed. 


Sec. 26. The proprietors of any. ditch, conduit, 
reservoir or other works for the diversion, carriage, 
retention or storage of waters, may procure the waters 
to which they are entitled, to be carried, stored and dis- 
tributed from and through like works of any other pro- 
prietor upon such terms as may be agreed upon between 
them without in any manner impairing or affecting their 
tight of priority in respect of such waters; Provided,’ 
however, That thereby the waters supplied to any con- 
sumer be not diminished; And provided, further, That 
no such agreement shall be carried into effect until the- 
original thereof be filed in the office of the State Engi- 
neer, and the State Engineer shall certify to the 
persons so agreeing his approval thereof. The State 
Engineer may at any time withdraw such approval and 


| 
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prohibit the further carrying into effect of such agree- 
ment, if it shall appear to him that the proprietors of 
other works or those consuming waters therefrom, are 


injured by means thereof. _ 3 l F 


During the time of the carrying into effect of such 
agreement no water shall be`turned into the ditch or 
òther works first named at the head theteof and seepage 
watérs collected therein shall always be turned out of 
the same into the ditch, conduit, reservoir or other works 
next below, without distributing or using such seepage 
or flood waters. - 


Kj 


ARTICLE X, 


PROVISIONS FOR REGULATING THE PROCEEDINGS OF THE BOARD 
OF COUNTY COMMISSIONERS IN DETERMINING THE RATES OF 
m COMPENSATION TO BE CHARGED FOR THE USE OF WATER 
“SECTION 1. Whenever the proprietor or proprietors 
of any ditch, conduit, reservoir or other works con- 
structed for the diversion, conveyance or storage of | 
water for distribution among such proprietors or the 
members or shareholders in the corporation holding or 
owning such works, or others, or any person entitled or 
claiming to be entitled to the use of water from such 
works, shall present to the Board of Commissioners of 
such county, wherein such persons are using or enjoy- 
ing, or entitled to use or enjoy water from such works, 
at any session thereof, regular or special, a petition pray- 
ing the Board to proceed to fix reasonable maximum 
rates of compensation to be charged for the use of water 
from stich ditch, conduit or reservoir within such 
county, showing reasotiable cause for such application 


Pay 


and verified by the affidavit of the petitioner, such ` 


Board of Commissioners shall examine the same, and if _ 
from such petition, or from affidavits or testimony pro- 
duced in support thereof, they shall be of the opinion 
that stich application is made in good faith, and that 
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there is reasonable ground to believe that the rates 
charged or proposed to be charged by the proprietors of 
such works are excessive, or that for any reason the 
rates of compensation to be charged for the use of 
water from such works ought to be fixed,, they shall 
enter an order appointing a day, not less. than twenty 
days thereafter, nor later than the third day of the next 
regular session of such ‘Board, when they will hear all 
parties interested in such works, or in procuring water 
therefrom, for any useg aia eacver: touching the rates 
to be charged for the use of water. therefrom; and the 
‘Clerk of the Board shall cause such order to be pub- 
lished in at least one public newspaper published in 
such county, at lest ten days prior to the time appointed 
for such hearing. ~° Mr 


SEC. 2: The petitioner in such petition shall, within 
five days after the entry of such order, cause copies 
thereof, conspicuously printed, in type not less in size 
than the type known as great primer, to be posted in at 
least ten or more public places in that part of such 
county to which water is supplied from such works, and 
shall, if such petition be not presented by or on behalf 
of the proprietors of such works, cause a copy of such 
order to be also served upon some one or more of the 
proprietors of such works, the president or other chief 
officer of the association, corporation, proprietors of 
such works, if the’same be owned by a corporation, or 
upon the superintendent thereof, at least ten days prior 
to the day appoited for such hearing. Such service may 
be made either by delivery of a copy of the order per- 
sonally to such proprietor or officer, or by leaving such, 
copy at his usual place of abode with some person over 
the age of fifteen years, and informing such person of 
the nature and contents thereof. If such works be 
owned by an association or corporation and no, such 
officer or superintendent thereof can be found, service 
of the said notice may be made upon any member or 
shareholder therein, other than the petitioner. 
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SEC. 3. If no one of the proprietors of such works, 
and no member or shareholder of the association or cor- 
poration owning the same can be found at the county 
where said proceedings are instituted, service of a copy 
of such order may be made at any other county, or by 
publication at said county-where the proceedings shall 
be pending, for the additional space of twenty days. 


SEC. 4. Proof of the service of such order may be 
made by the affidavit of any disinterested person cog- 
nizant of the facts, and proof of the publication thereof 
by affidavit of the publisher of the newspaper wherein. 
publication is had. 


SEC. 5. If at the day so appointed for the hearing 


of such petition, due service of such order hath won” 


been had upon the proprietor or proprietors of such 
works, or publication made in lieu thereof, or if such 


“order hath not been posted and published as herein 


required, the Board shall adjourn the hearing of such 
petition for a sufficient time in order that the defect of 
notice in that behalf may be supplied; and the Board, 
shall not proceed to hear or determine such petition 
until due publication and posting of such order and due 
service thereof on the proprietor or proprietors, or pub- 
lication in lieu of such service, as herein above required. 


Sec. 6. When it shall appear to the Board that the 
foregoing requirements touching the publication, post- 
ing and service of such order have been complied with, 
the Board shall proceed to hear and determine such 
petition without unnecessary delay. , All persons inter- 
ested in the said works, or entitled, or claiming to 
be entitled to the use or. enjoyment of water there- 
‘from at the said county wherein the proceedings are 
pending, shall be entitled to attend and be heard 
either in person or by counsel touching the said appli- 
cation, and to produce evidence touching the original 
cost of such works, and of all additions thereto or 
enlargements thereof, and repairs and replacements 
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thereof, or of any part or appurtenances thereof, and the 
reasonabie value at the time of such hearing, and the 
reasonable annual cost and expense of the maintenance 
and operation thereof, and of the distribution of water 
therefrom, and the capacity thereof, and the amount of 
water consumed or furnished therefrom as originally 
constructed, ‘and subsequent to any enlargement thereof, 
either for the use of the proprietors or “others, and the 
amount of loss or waste therefrom by evaporation or 
seepage, and touching any other matter or thing which 
may affect the reasonable maximum rates which ought 
to be charged to the several classes of persons using 
water therefrom, for the use of water to be furnished 
or delivered from such works. 


Sec. 7. Upon hearing and consideration of the evi- 
dence which may be produced before them, as well as 
the arguments of counsel attending, if any, the said 
Board of Commissioners shall enter an order naming the 
ditch, conduit, reservoir or other works in question, or 
otherwise describing the same with reasonable certainty 
and fixing reasonable maximum rates of compensation 
to be charged for water to be delivered out of such 
works for use within such county for any purpose 
whatsoever. 


Sec. 8. Every such order shall adjust such rate 
according to the distance of carriage, and so that for 
each mile or fraction thereof; not less than one-half 


~mile, through which the water is carried, a reasonable 


increase be made in the maximum rate to be charged in 
that behalf; and whenever it shall appear that there 
hath been an enlargement or enlargements of the ditch, 

conduit or reservoir, and that those usiug the waters 
diverted, collected or stored by means of such enlarge- 
ment are customarily or frequently in times of scarcity 
deprived of water, when those using the waters diverted 
conveyed, collected or stored by meaus of such works as 
originally constructed are receiving water, or wherever _ 
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the proprietors of any works for the diversion and con- 
veyance of water have agreed for delivery thereof in 


excess of the amount customarily carried in such works, 


and tue persons with whom such agreements have been 
made, or any of them, or their successors in interest, 
‘ shall collect and store water and deliver the same to such 
carrier to an amount not exceeding the capacity of 
such works, a reasonable diminution shall be made in 
the maximum rate to be’ charged to those using the 
waters diverted, collected, retained or stored by means of 
such enlargement, ‘or those collecting and storing water 
to be carried in such ditch or conduit; and the maximum 
tate prescribed to be charged to those using the water dur- 
ing the whole of the year, may be varied from that pre- 


scribed to be exacted of those using the same during only , 


the irrigating season, or some part of the year; anda 

-greater maximum rate may be prescribed to be exacted 
from those using the water only occasionally, or during 
brief spaces of time, than that prescribed to be exacted 
from those customarily using the same; and the rate to. 
be exacted for waters stored in reservoirs may be-varied 
from the rate prescribed to be charged for water delivered 
without storage, according as right and justice may seem 
to require. Every such order shall be in force for the 
term of two years next thence ensuing, unless reversed 
or modified upon appeal or writ of error as herein pro- 
vided, or upon like notice as herein required upon the 
original petition, and due cause shown therefor, the same 
shall be changed by the board of County Commissioners, 
and -until other order made in the premises, after the 
lapse of such period. 


Sec. 9. If it shall appear to the Board that the rates 
theretofore customarily charged, or proposed to be 


charged, by the proprietors of such works, for the use” 


of water therefrom, have not been nor are unreasonable, 
‘or excessive, and that to prescribe or fix the maximum 
rate is unnecessary or. inexpedient, the Board may dis- 
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miss the petition, or in their discretion, adjourn the 
matter to another day; and continuances of the hearing 
{ may be granted from day to day or for any time, in the 
~ discretion of the Board. 


SEC. 10, Depositions may be taken to;be+ead before 
the Board of Commissioners upon the“hearing of the’ 
said petition in like case and manner, and upon like 
notice given, as required in causes pending in the Dis- 
trict Court. 


ee 
SEC. tr. Any member of the Board may, under his 
hand and seal, issue subpcenas, or subpoenas duces lecum, 
requiring the attendance of witnesses to testify in such 
matter before the Board at any day and hour which may 
be named therein; all which subpoenas may be served by 
the Sheriff or any Constable of the county, or other person. 
whomsoever; and the Board may, by subpcena or other- 
wise, require the proprietor of the works, or any officer, 
agent, clerk, servant or employé of the corporation or 
association, proprietor of the said works to attend aud 
produce at the said hearing any book, paper or writing 
containing, .or supposed to contain evidence pertinent to. 
the matter in question. . -— 


x 


SEC. 12. Any member of the Board may administer 
an oath or affirmation to any witness produced before it 
upon any such hearing; and any person } who shall testify 
falsely, after being duly swory, or affirmed asa witness, _ 
shall be deemed guilty of perjury and upon conviction 
be punished accordingly. 


i SEC. 13. The Sheriff or any Constable of said county 
serving any subpcena, order or other process in such pro- 
ceeding, shall be entitled to the satne compensation as 
i in case of like process out of the District Court. 


Sec. 14. Witnesses shall be entitled to the same per 
diem and mileage as witnesses eten dine a in the District 
Court of the same county. 


\. like contempts of such District Court. — 
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SEC. 15. Any person failing to obey the subpoena of 
thé Board, or any member thereof, in any such proceed- 
ing, upon payment or tender of his lawful compensation in 
that behalf, shall, on proof of such service, and payment 
or tender, and the non-attendance of the witness, before 
the District Court, or before the Judge thereof in vaca- 
tion, be attached for his contempt in that behalf, and 
punished by such District Court or Judge thereof, if no 


reasonable excuse for his default be shown, as in case of ` 


È ~ 


Sec. 16. If it shall appear to the Board upon such 
hearing that the rates theretofore customarily charged 
by the proprietors of such works, or proposed to be 
charged for the use of water therefrom, are excessive 
and. extortionate, the cost of such proceeding shall be 
taxed against the proprietors of such works If it shall 
appear to the Board that such petition was presented 
without any good cause therefor, the costs shall be taxed 
against the petitioner. In other case the costs shall be 
divided as to the Board shall seem equitable. No party 
shall be permitted to examine more than four witnesses’ 
to establish the same matter of fact. E 


Sec. 17. If either member of the Board of County 
Commissioners, wherein such petition is presented, be 
interested in the works named in such petition, as pro- 
prietor or incumbrancer thereof, or be a consumer of 
water therefrom for any ‘purpose whatsoever, he shall 
cause the fact of such interest to be suggested and en- 
tered of record, and thereupon an order shall be made 
changing the venue in such proceeding to some other 
county where no part of the ditch, conduit or other 
works named in such petition is situate, and where no 
water from such works.is furnished to the inhabitants of 
such county. 


* 


Sec. 18. If the proprietors of such works or any 
consumer of water therefrom, shall file with the Board of 
County Commissioners, before which, such petition. is 
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pending, a petition showing such interest as above pre- 
scribed, or that by reason that either of the said County. . 
Commissioners is prejudiced for or against the proprietor ` 
or proprietors of said works, pr any of them, or is re- 
lated to them or any of them, or hath been of counsel 

for the proprietors of such w0tks, or any of them, touch-' 
ing the matter of controversy in said petifion mentioned, 

or that the proprietors of such works have an undue in- 
fluence over the minds of the inhabitants of said county 
wherein the petition is pending, or that the inhabitants 
of such county are prejudiced for or against the proprie- 
tors of such works, so that a fair determination of the 
matter cannot be expected, and shall verify such petition 

by affidavit, such Board of County Commissioners shall 
cousider the same and all counter petitions and affidavits, 

touching the matter, which may be presented, and if of 

the opinion that the matters and things in such petition 
alleged as cause for change of the venue of such petition 
are true, shall order such petition fo be sent to the Board 
of Commissioners of some other proper county where 
such cause of objection doth not exist; Provided, how- 
ever, That no change of venue shall be allowed in such 
case until due publication, posting and service of the 
order for hearing, as herein above ‘prescribed, has been 
had. g 


SEC. 19. At the time of the entry of any such 
order for the change of venue of such petition, such 
Board of County Commissioners shall also by order fix 
a time not less than ten days thereafter when, at some 
convenient place in their county, to be named in such 
order, depositions may be taken before some Justice of 
the Peace, Notary Public or Clerk of the District Court, ’ 
or County Court, in behalf of every person interested 
in the question of the reasonable maximum rates which 
ought to be charged for the use of water supplied from 
such works, or any matter of fact bearing upon the 
question; and at the time and place named in such order 
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and from thence from day to day, or as the convenience 
of the parties tnay require, ‘the Justice of the Peace, 
Notary Public or other officer named, shall attend at the 


‘place in such order mentioned, and take the depositions 


of all witnesses produced before him by any party, for 
examination; and any party claiming to be interested i in 
the controversy may attend and éxamine or cross 
examine every such witness. Such depositions shall be 


reduced to writing by or under direction of such officer, 


in the narrative form, (save where as to any particular 
matter any party may request that the interrogatory and 
answer be set down,) and upon the completion of the 
examination of all witnesses produced, the same shall 
be certified to by the officer taking thé same, and trans- 
mitted to the Clerk of the Board of County Commis- 
sioners of the county to which the venue is changed. 
Every such deposition shall show and set forth in whose 
béhalf the witnesses are severally produced; and the 
officer shall affix a memorandum subscribed by him, 
showing by whom the fees of such witnesses for their 
attendance, and his fees for the taking ~of such deposi- 
tions are paid, and the amouut of such fees. 


Sec, 20. Forthwith after the entry of any such order 
for the change of the venue of such petition, the Clerk of 
the Board of County Commissioners shall certify a copy 
of such order and all other orders and proceedings had 
by the Board in the matter of such petition, and attach 
thereto the original petition, and all affidavits and other 
proceedings had or filed therein, and transmit the same 
to the Clerk of the Board of County Commissioners to 
which the venue is changed. © 


SEC. 21. At the next regular session of the Board 
of Commissioners of the county last named, like pro- 
ceedings shall be had as above prescribed for .the Board 


of Commissioners of the county wherein such petition ` 


was presented. 
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SEC. 22. An appeal or writ of error shall he in be- 
half of the proprietors of such works, or any person. 
using or claiming to be entitled to use water therefrom, 
for review in the. Supreme Court of every final order 
upon such petition; and the party appealing may assign 
for error not only the final order, but the order of the 
Board of County Commissioners wherein such petition 
was presented, refusing or denying any petition for 
change of venue presented therein; Proveded, however, 
That such appeal be prayed within thirty days, and 
such writ of error sued out or applied for within two 
years, next after the entry of such final order. 


SEC. 23. The petition and all affidavits, the petition 
for change of venue, affidavits supporting or controvert- 
ing the same, and depositions filed in the matter, shall 
be deemed and taken as part of the record upon such 
appeal or writ of error; and all evidence heard orally 
shall be made part of the record by bill of exceptions or 
certificate subscribed by such"Board of County Commis, 
sioners, or any two of them, and filed with the Clerk of 
the Board at any time within ninety days after the entry 
of such final order. 


SEC. 24. If in any case no two of the Board of 
County Commissioners, wherein such final order is pre- 
sented; will allow such bill of exceptions or certificate 
of testimony, it shall be lawful for the party represent- 
ing the same to take the affidavit of two or more persons 
present at the hearing, and-when the testimony set forth 
in such bill of exceptions or certificate was given, as 
therein set forth, that the same is correct and true, and 
when so attested and proved by affidavit, the same shall ' 
be filed by the Clerk and become part of the record in 
like manner, and with like effect, as if signed by two of 
the County Commissioners. 

Sec. 25. No such appeal or writ of error shall oper- ` 
ate as a supersedeas, save by order of the Supreme Court, 
or one of the Justices thereof, and bond given payable to 
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‘The People of the State of Colorado, with sureties ap- 


proved by the Clerk of the Supreme Court (or the Clerk- 


of some District Court when the order so directs) and 


. conditioned for the due prosecution of such appeal or. 


writ of error, and to make good all damages which may 
be sustained by any person by reason of such superse- 
deas. Such bond shall be in such sum as may be fixed 
and prescribed in the order allowing the sapersedeas. ` 


SEc. 26. In every such appeal or writ of error, 
where presented in behalf of the proprietors of such 
‘works, the appellees or defendants in error shall be des- 
ignated as ‘‘The Consumers of Water in----._------ 
County,” from such ditch, canal or other works, naming 
the same. The sere facias to hear errors shall be served 
upon the petitioner in such petition, if he can be found, 
and shall be published in at least one public newspaper 
of the county wherein the petition was originally pre- 
sented, for at least thirty days prior to the hearing, and 
such publication shall be deemed to confer jurisdiction 
upon the Supreire Court in respect to all persons. 
Whenever any individual, consumer or any person 
claiming to be entitled to water from such works, shaft 
be appellant or plaintiffin error, the proprietors of such 
works shall be designated as the appellees or defendants 
in error. In either case all persons whomsoever claim- 
ing to be interested in the question shall be heard by 
counsel in the Supreme Court, , 


Src. 27. Save as herein provided, the proceedings 
upon such appeal or writ of error, shall be as in other 
cases, as near as may be. 


Sxc. 28. The costs of such appeal or writ of error 
shall be adjudged in the discretion of the Court 
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ARTICLE XI. 


OF THE ROTATION OF WATER 
SECTION 1. The several persons entitled to the use 


of the water diverted, carried, collected or stored by 
means of any ditch, conduit, reservoir or other works, 

or the waters lawfully alloted to or carried by any lat- 

eral, sub-lateral or distributing conduit, of any ditch, 
conduit or other works, supplying water to two or more 
consumers, may in writing agree among themselves, 

that the waters of such ditch, conduit, reservoir, lateral ‘ 
or other works may and shall be rotated, distributed and 
delivered upon particular days or parts of days to partic- 

ular consumers, and on other days to other consumers, 

as may be in such agreement specified; and any such 
agreement may provide for such rotation during any one - 
season, or part of season; and at the expiration of the 

time therein mentioned the rights of all the parties shail 

be the same as previous to the making of such agree- ù 
ment. 4 


“SEC. 2. Any number of the consumers of water from + 
any ditch, conduit or reservoir, or any lateral or dis- 
tributing conduit receiving water from any such works, 
may in writing agree amoug themselves for the rotation 
of the water to which they are severally entitled, and J 
the delivery thereof upon particular days to particular 
consumers during such seasons, season, or part of sea-~| 
son, asin such agreement may be specified; Provided, 
however, That the rotation of the water to which the sev- 
eral consumers, parties to such agreement, may been-, . 
titled, shall not be conducted in such manner as to ` | 
diminish the supply of water to which any other con- 
sumer under such ditch, conduit or lateral may be | ' 
entitled. | 


Sec. 3. The proprietors of two or more ditches, con- ,’ | 
duits, reservoirs or other works, taking water from the 
same stream or source of supply, may, by consent in 
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writing of ‘those entitled to the use of water therefrom, 
agree in like manner for the rotation of the whole or 
any part of the water lawfully allotted from such stream- 
or- source of supply to such ditches, conduits or other 
works in such way and manner, and for such time as 
may be in such agreement specified; Provided, however, 


That the rotation of the water to which the several con- . 


sumers, parties to such agreement, are entitled shall not 
be conducted in such manner as to diminish the supply 
of. water to which any consumer of water from any other 
ditch, conduit or other works may be entitled. 


~SEc. 4. Whenever any agreement shall be entered 
into for the rotation of the water of any ditch, conduit, 
reservoir or other works, or any lateral of such ditch, or 
conduit or any part of such water, among those entitled 
to the use of such water, such agreement or one part or 
copy thereof shall be delivered to the superintendent of: 
the ditch, conduit, reservoir or lateral, and be by him 
carefully preserved, and he shall cause the water, to 
which the parties thereto may be entitled to be rotated 
and distributed conformably to the said agreement, dur- 
ing the time “mentioned therein for the continuance in 
, fotce of such agreement. 


Src. 5. Every agreement entered into, between the 
proprietors of two or more ditches, conduits, reservoirs 
or other works, taking water from the same stream or 
source of supply, for the rotation of the waters thereof, 
in manner as hereinbefore provided, shall be delivered 
to the State Engineer for his approval, and the Water 
Commissioner, upon the approval of such agreement by 
the State Engineer shall, during the period mentioned 
in such agreement, rotate and distribute the waters to 
which the proprietors of such ditches, conduits, reser- 
voirs or other works may be entitled, conformably to the 


a 


said agreement. ‘The State Engineer shall not approve, ` 


or allow any such agreement to go into effect if it shall 
seem to him manifestly injurious to the proprietors of 
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. 


other ditches, canals or works,| or the consumers of 
water therefrom, and he may, if after experiment the 


execution. of such agreement be found injurious to other _ 


persons, retract his approval thereof and prohibit the 
further rotation of the waters pursuant to such agree- 
ment, or prescribe conditions to the further observance 
of such agreement. 4 4 


Sec. 6. The proprietors of any ditch, conduit, res- 
ervoir or other works in the same water division not 
party to such agreement, or any consumer of water 
therefrom, shall be entitled to a rehearing of the matter 
before the State Engineef, at any time within two 
months after the approval of such agreement. * Reason- 
able notice of every such application for rehearing shall 
be given to the proprietors of the ditches, conduits, res- 
ervoirs and other works, parties to such agreement, and 
the State Engineer, may require like notice to be given 
to all others in interest by publication as may be by him 
prescribed. . The proprietors of any ditch, conduit, res- 
ervoir or other works in the same Water Division, or 
any consumer of water or person entitled to the use of 
water from any such works, shall be heard, and the 
State Engineer shal] make such order in the premises as 
right and justice may require; Provided, however, ‘That 
during the pendancy of any such application for rehear- 
ing the Water Commissioner shall cause the waters al- 
lotted to the ditches, conduits, reservoirs or other works, 
the proprietors whereof are parties to such agreement, 
to be distributed and rotated conformably to such agree- 


ment. Nothing herein contained shall be so construed * 


as to prohibit any person from applying to the District 
Court whereunto by this Act is committed jurisdiction 
for the adjudication of the rights and priorities of the 
appropriators of water in such Water Division, for relief 
against such agreement, or to prevent the execution 
“thereof. - 
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SEc. 7. No agreement for the rotation of water 
shall in any mauner impair or affect the rights of any 
prior incumbrancer of lands theretofore customarily irri- 
gated by any part of the waters mentioned in such 
agreement, he not being a party to such agreement; 
nor shall such agreement, or the rotation of the waters 
pursuant thereto, in any wanner affect: or impair the 
tights or the priority of right of the parties thereto, or 
the persons using or entitled to use the waters referred 
to in such agreement, or any of them as, against other 
persons. ' 


Src. 8. Whenever any such agreement for- the rota- 
tion of water, either between or among several ditches, 
conduits, reservoirs, or other works, or among those 
entitled to the use of the waters of any ditch, conduit, 
reservoir or other works, or any lateral therefrom or any 
part of such water, shall be for a cpace exceeding 
One season, the same shall be recorded in the office of 
the Recorder of the county wherein is situate the head- 
gate of such ditch or conduit or wherein is situate such 
reservoir, or the head of the lateral 
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ARTICLE XII. i 
iy 
OF SUBTERRANEAN WATERS AND ARTESIAN WELLS 


SECTION 1. Waters flowing im well defined subter- 
ranean channels and courses shall be subject to appro- 
priation with the same effect as the water of superficial 
channels, and no person shall be allowed by drains, 
ditches, subterranean galleries or other like works, to 
‘collect and divert percolating waters manifestly supply- 
ing such subterranean channel, to the prejudice of any 
prior appropriator thereof; Provided, howsoever, That 
nothing in this section coutained shall be so construed 


as to render any person liable in damages for the diver- ` 


sion or obstruction of the flow of subterranean waters 
by lawfully excavating’for cellars, or for mining, quar- 
22 
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rying or carrying on like works on his own lands, nor 
for excavating drains for draining and improving his. 
own lands, nor so as to prohibit the proprietor of any 
lands from sinking wells therein, and thereby collecting 
the waters percolating through such lands and by means. 
of pumps, buckets and dther appliances withdrawing 
the same for beneficial uses. 


SEC 2. No person shall be permitted to take or 
appropriate the waters of any subterranean channel 
which natually discharge into any superficial stream, to 
the prejudice of any prior appropriator of the water of 
such superficial channel. 


SEC. 3. Any person sinking or boring for an arte- 
sian well shall cause to be kept thereat a record of the 
work, setting forth the name and post-office address of 
the proprietor of such well, or the-person causing the 
same to be sunk or bored, the name of the contractor 
therefor, and the name of the person actually in charge 
of the work; the particular location therof, specifying, if 
upon'surveyed lands, the particular forty acres and the 
part thereof whereon the same is situated; ifin any city 
or town the particular lot or block or other subdivision 
upon which, or nearest to which, the same-is situate; or 
if on unsurveyed lands the location thereof by reference 
to permanent natural monuments so as to identify the 
same with reasonable certainty; the date of commence- 
ment of work in sinking or boring such well (whick 
may be the commencement of the work of placing 
machinery therefor), all suspensions of the work, and: 


the duratidn and cause of such suspension, the time of - 


completion of the work or final cessation thereof; the 
different strata passed through and the depth at which 
each thereof shall bè reached, and passed, as near as. 
muy be, showing also each flow of water obtained, and 
each vein of water or water bearing stratum passed: 
through, and the depth thereof from the surface, number- 


ing each such flow or véin of water consecutively from. 
t 
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the surface, and the height to which, or the distance 


from the surface, the water rises in such well after pene- 


trating each separate flow or vein of water; and at the" 
completion of the well or at the cessation of work 
thereon, he shall, without first closing or shutting off the 
flow therefrom: cause to be ascertained the flow thereof, 
if a flowing well, in cubic feet per day of twenty-four 


hours; and within a period of thirty days next after ` 


completion of such well or the cessation of work thereon, 
the proprietor thereof shall make or, cause to be made 
and filed in the office of the State Engineer, and in the 
office of the County Clerk and Recorder of the county 
wherein the said well is situate, a statement or certificate 
verified by his afiidavit or the affidavit of the person in 
in charge of the work, setting forth all the matters 
aforesaid, the particular vein or flow of water claimed 
_ to be appropriated by means of said well, and the total 
amount of water so claimed to be appropriated, in cubic 
at per day of twenty-four hours, if such well be a 
flowing well, (otherwise the distance from the surface at 
which the water customarily stands), what part or parts 
of Such well is or are cased, and the interior diameter or 
diameters of such casing or casings. 


Src. 4. Every person who is the proprietor of, or 
entitled to the waters of any artesian ,well heretofore 
sunk or bored, shall, within ninety days after this act 
takes effect, make and cause to be filed in said offices a 
like statement setting forth all the foregoing matters so 
far as within his knowledge, and according to the best 
of his knowledge, information and belief: 


Src. 5. The State Engineer shall prepare and trans- 
mit to the County Clerk of each of the counties, printed 
blanks for such statement, and may require to’ be 
inserted therein information touching any other matter 
which may seem to him necessary to be known in order 
to the proper regulation of the subterranean waters of 


. the State. The State Engineer and the County Clerk 
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shall deliver copies of such blanks, in reasonable num- 
ber, to whomsoever may apply ihe efor, and every such 
statement filed as required by this article shall ‘be made 
upon one of such blanks or according to the form pre- 
scribed thereby, with the necessary changes. 


SEC. 6. Every person sinking or boring for,an ar- 
tesian well, shall, before filing the statement ‘required 
hereby, cause to be placed in such well a proper and 
sufficient casing of strength sufficient and so arranged 
and placed as to prevent the caving in of strata of clay, 
sand or other unconsolidated matter carrying water, not 
appropriated or claimed by the proprietor of such well, 
and shall so case such well as to prevent the escape of 
the waters thereof into such strata, and shall cause the 
same to be furnished with such appliances_at or near to 
the surface, as will readily and effectively arrest and 
prevent the flow of water from such well. 


Sec. 7. Every person complying with the provisions 
of this article and applying the waters obtained by 
means of such artesian well to beneficial uses, shall be 
‘deemed to have appropriated such waters to the extent 
to which the same shall be so applied within a reason- 
able time after the commencement of the works, and 
such appropriation shall have effect as ‘of the day of 
commencement of such work, provided the same is 
prosecuted with reasonable diligence—otherwise from the 
time of the application of the waters thereof to beneficial 
uses. 2 

Src. 8. No person controlling an artesian well shall 
suffer or permit the waters thereof to flow to waste, un- 
less, and so far as reasonably necessary, to prevent the 
obstraction thereof, or to flow or be taken therefrom save 
for beneficial uses; Provided, ‘This shall not be so con- 
strued as to prevent the reasonable use of such water for 
the necessary irrigation of trees standing along or npon 
any street, road or highway, or for ornamental ponds or 
fountains or the propagation of fish. = 
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_ SEc. 9. Any Water Commissioner or his assistant, 
the County Commissioners, Road Overseers and Alder- 
men, or other City Officers within their respective coun~ 
ties, districts, cities and towns, upon complaint of any- 
person that the proprietor of any artesian well, or persom 

controlling the same, is wont to suffer the waters thereof 
to unnecessarily run to-waste therefrom, or hath in any 
respect violated this act, may at any[reasonable hour of 
the day or night, enter upon any premises where such 
well is situated, for inspecting the same, and for ascer- 
taining whether there is sufficient cause for such com- 
plaint, and in order to institute, or cause to be instituted, 
criminal prosecutions for any violation of this act. And 
every person sinking or boring for an artesian well upon 
his own land, or suffering others so to do, shall be 
- deemed in law to expressly license such entry of the 
officers aforenamed, or any of them, for the purpose of 
such inspection and examination, 


Sec to. If any person in charge of the work of 
sinking or boring an artesian well shall fail, neglect or 
refuse to keep a record thereof, as required by this 
article, or shall fail, refuse or neglect to set forth therein, 
as nearly as may be, any of the matters or things hereby 
required to be set down in such record, or being the pro- 
prietor of such well hereafter sunk or bored, or proprie- 
tor of, or entitled to the waters of any such well heretofore 
sunk or bored, shall fail or refuse to make and record the 
certificate required by this article, or shall willfully and 
knowingly insert in such record, or in such certificate, any 
false statement touching any such matter, or shall cause 


or procure, or knowingly permit, suffer or conniveat such — 


omission or false statement, or being the proprietor of, or 
coutrolling any artesian well, shall suffer the same to flow 
without causing it to be furnished with such appliances 
as hereby required, for arresting and preventing the flow 
of water therefrom, or who, being the proprietor ‘of,-or 
controlling such well, shall knowingly permit the water 
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thereof to flow to waste unnecessarily and to the injury 
} ‘of others, or being in possession of, or controlling the 
premises where such well is situated, shall wilfully pre- 
vent any Water Commissioner, Assistant Water Com- 
missioner, County Commissioner, Road Overseer, Alder- 
man, or other cify officer entitled by this act to visit and 
inspect the same from so doing, shall be deemed guilty 
of a misdemeanor, and upon convictio#i thereof, shall‘be 
punished by a fine not exceeding one!hundred dollars or 
` imprisonment in the county jail not exceeds three 
months, or by both such fine and imprisonment in the 
discretion of the Court wherein conviction is had; and 
any person guilty of willful, false swearing to any such 
statement as hereby required, shall be deemed guilty of 
perjury and punished accordingly. 


wa pe te eter tree 


` 
-am e a m a ee ee 


era se aaa 1e sa 


ARTICLE XIII. 


t 

| 

ji “OF UNLAWFUL INTERFERENCE WITH AND* MALICIOUS INJURIES TO 
WORKS FOR THE DIVERSION, CONVEYANCE OR ac OF 

| WATER. 


SECTION 1. If any person shall unlawfully raise fi 
head-gate of any ditch, conduit or reservoir for the diver- 
sion, conveyance, retention or storage of water for 
i domestic, agricultural, or other uses whatsoever, after 

the same hath been set and placed by or pursuant to the 

order of the Water Commissioner,| Superintendent of 

Irrigation or State Engineer; or shall unlawfully raise 
z the gate of any outlet, lateral or sub-lateral whereby 
such person is himself supplied with water, after the 
same shall have been lawfully set or placed by the Super- 
intendent of such ditch, conduit, reservoir, lateral or - 
sub-lateral; or shall close or lower the gate whereby any 
other person shall be supplied with water from any ditch," 
conduit, reservoir, lateral or sub-lateral; or shall by any 
way or means whatsoever willfully and unlawfully pre- 
vent any other person or persons from receiving the 
: supply of water to which he or they may be lawfully 


$ 
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entitled; or shall willfully and maliciously cut or break 
down the head-gate of any such ditch, conduit or reservoir, 
or the gate of any feeder or lateral thereof; or shall will- 
fully cut, excavate, throw down or open the embank- 
ment, side or other part of any such works, being the 
property of another, or in which any other person or 
persons may be joint owners with the person offending, 
or which may be in the lawful possession of any other 
person or persons, with intent maliciously to injure any 
person, association or corporation, or for his, her or their 
own gain, or with intent to unlawfully take or cause to 
tun or pour out of such ditch, conduit or reservoir, 
flume, feeder or lateral, any water for his or their own 
use, profit, benefit or advantage, or for the use, profit, 
benefit or advantage of any person-or persons not enti- 
tled thereto, and to the injury of any other person or 
‘persons, association or corporation lawfully entitled to 
use such water, or to the injury of the proprietors of 


~such-ditch, conduit, reservoir, flume, feeder or lateral, 


or other person interested therein, he, she or they so 
offending shall be deemed guilty of a misdemeanor, and 
on conviction thereof shall be fined in any sum not less 
than five dollars nor more than three hundred dollars, 
and may be imprisoned in the county jail not exceeding 
ninety days. ~ 


SEC. 2. Any person so offending after conviction 
thereof once had, shall be punished by fine in not less 
than twenty dollars and not exceeding one thousand dol- 
lars, or by imprisonment in the penetentiary for not 
exceeding one year, in the discretion of the Court 
wherin such Seer shall be had. 


See. 3. If it, shall appear that upon two or more 
occasions within the same period of thirty days or less, 
water to the čarriage, use or enjoyment whereof 
any person or corporation was entitled for any purpose, 
was diverted or flowed, without consent of such person 
or corporation into the works of any other carrier, or to 
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the field, meadow, mine, mill, manufactory or other 
works, or the habitation or premises, of any person or 
corporation not entitled thereto, this shall be deemed 
and taken as prima facte evidence that any improper 
diversion thereof afterwards during the same calendar 
year was caused or procured by the carrier into whose 
works or the person to whose field, meadow, mine, mil], 
manufactory, works, habitation or premises such waters 
were so improperly diverted or flowed. 


Sec. 4. Nothing in this Article contained -shall be 
construed to repeal any provision of the criminal code 
or other statute heretofore enacted. 


p= 
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ARTICLE XIV. 
OF THE DRAINAGE OF LANDS. 


SEcTION r. ‘The proprietor of any lands which have 
become saturated by seepage waters flowing out of any 
ditch, conduit orreservoir, shall be entitled to cut and open 
drains and trenches or lay pipes or conduits for draining 
such lands and withdrawing the water therefrom and 
conveying the same into ‘any natural stream or arroya;, 
or may at his election convey such waters to other lands 
or places whatsoever and apply the same to domestic, 
agricultural, manufacturing or other purposes, in his 
pleasure. ; 


~ 


Sec. 2. In order to cut such drains and trenches, or 
to lay such pipes and conduits, such proprietor shall be 
entitled to pass with the same over the intervening 
lands of others, if necessary. And in case of being 
unable to agree with the proprietors of such interven- 
ing lands touching the compensation in that behalf 
payable, or in case of the nonage or other disability, or 
absence of such proprietors, or any of them, or that 
such proprietors or any of them cannot be found, may 
cause such damages and compeusation to be ascertained. 


Sp 
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; in the manner prescribed by the laws at the time in 
force regulating the exercise of the power of eminent 
- domain. : 


SEC. 3. Every proprietor of lands collecting waters 
by drainage thereof shall in like manner be entitled to 
have all such waters carried in any ditch, conduit or 
other works of any other proprietor to the places where 
the same are proposed to be used, and may cause the 
works of such other proprietor to be enlarged for the 


purpose, if necessary, as provided in the third Article. 


ARTICLE XV. 


OF THE INCORPORATION OF WATER DIVISIONS AND WATER 
DISTRICTS. ' 


_. SECTION 1. Whenever not less than thirty qualified 
electors residing within the limits of any Water District, 
shall present to the Governor a petition, praying that an 


election be ordered to determine the question whether , 


such Whter District shall be incorporated, the Governor 
shall appoint five qualified electors, inhabitants of the 
said District, Commissioners, to hold an election of the 
qualified electors residing within the limits of such 
Water District, and shall fix a day, hour-and place at 
which said Commissioners shall first convene for the 
purpose; Provided, That no such election shall be held 
oftener than once in any period of three years. f 


SEC. 2. The Secretary of State shall cause a notice 
of the appointment of such Commissioners, and of the 
day, hour and place appointed for their meeting, to be 
certified to them severally under the seal of his office; 
and the said Commissioners shall assemble at the place. 
and at the day and hour mentioned in such appoint- ‘ 
ment, or as soon thereafter as may be, and appoint one 
of their number President, and one of their number 


Clerk of the Commission, and shall also by resolution 
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fix and appointa place for their future meetings, and to 
which the returns of such election shall be transmitted. 


SEC. 3. The majority of such Commission, at any 
time duly assembled, may exercise the powers of the said 
Commission, and a less number may adjourn from da 
to day, or for any longer period. Meetings of said Com- 
mission may be lawfully called by the President, or any 
two members thereof, and notice thereof may be suf- 
ficiently served by depositing the same in the post-office, 
properly addressed, forty-eight hours prior to the hour 
appointed for such meeting. 


. 


SEC. 4. As soon as may be after their appointment 
the said Commission shall fix the -several places in each 
precinct contained within the. said Water District (th 
limits whereof Shall be the same as those of the precinct ta 
into which the several connties, wholly or in part, in- 
cluded within the limits of the said Water District, shall 
have been subdivided for the ‘purpose of the general 
election held in such counties next prior thereto) at 
which the electors shall assemble for the pugposé of 
said election, and fix the day 6f such election, and 
appoint three capable and discreet persons, electors of 
such precincts respectively, to act as judges of said 
election in the said precincts respectively, and shall 
forthwith and at least thirty days prior to the day ap- 
pointed for such election, cause a notice of such election 
and that the purpose thereof will be to determine 
whether said Water District shall become incorporated, 
and of the several places in each precinct at which the 
electors shall assemble, to be published in at least one 
newspaper in each county, wholly or in part included 


4 


within the limits of said Water District, wherein such , 


newspaper is published, and in case in any such county 
there be no newspaper published, shall cause such ug- 
tices to be conspicuously posted in at least three different 
places in that part of said county contained within the 
limits of said Water District. ,+ : 


1, 
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Sec. 5 The Clerk of the Commission ‘shall keep a’ 
fair record in a well bound book, by him to be provided 
for the purpose, of all the orders and proceedings of said 
Commission, and shall certify to each of the Judges of 
Election, appointed bye Commission in each precinct, 
the fact of their appointment. 


Src. 6. Within three days immediately fpreceding 
the day appointed for such election the County Clerk of 
each county, wholly or in part included within the said 
Water District, shall deliver to one of the Judges of 
such election, appointed pursuant to this Article, one 
of the ballot boxes provided by the county for the gen- 
eral election, and the Judges of such Election shall, 
within three days after the close of such election, return 
the same to such County Clerk. 


' Src. 7. If any person appointed to act as Judge of 
such election in any precinct, shall fail to attend at the 
Place appointed therefor by the hour appointed for the 
opening of the polls, or shall neglect or refuse ‘to be 
sworn or affirmed, to act in such capacity, his place shall 
be filled by the votes of such ‘qualified electors of the 


‘precinct as may then be present. And every person so ` 


elected to fill such vacancy or vacancies shall exercise 
the same powers as if appointed by the Commission. 


Sec. 8. When three Judges so appointed shall be 
duly sworn they may appoint two persons, electors 
residing within the precinct, to act as Clerks of the elec- 
tion. 


Src. 9. Each of the Judges and Clerks of Election 
shall severally take an oath or affirmation in the same 
form as prescribed in the statute regulating general elec. 
tions. Ard such elections shall, in each precinct, be 
proceeded with in the same manner lin respect of the 
Teceipt of the ballots, the keeping of the poll-lists, the 
preservation of order, the challenge of voters, the trial” 
of such challenge and all other matters of detail, as pre- 
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scribed in the statute regulating“ general elections; and: 
the powers of the Judges shall be the same as prescribed. 
for the Judges of such elections. 


Sec. 10. At every such election the polls shall be 
opened at seven o’clock in the morning and continue 
open until seven o’clock in the evening of the same day. 
And proclamation of the opening of the polls’and of the 
closing thereof shall be made in the same manner and 
at the same time as prescribed in the general law. 


SEc. 11. -As soon as the polls at such election in any 
precinct, shall have closed, the judges of the election 
shall proceed to count and canvass the votes in the same 
manner as prescribed in the law governing the general 
election; and after the votes shall have been read and 
counted the judges shall make a certificate under their 
hands, which shall be attested by the Clerks of the 
Election substantially in the form following, that is to 
say: x . 

“At an election held at the--------------- house of 
PEE E ae in.......----.--..Precinct or Ward, 
in the county of... ---------- , and State of Colo- 
rado, on the ~-.--.--.--- day Ofesiens anya ees A. D. 
18--.., upon the question whether Water District No. 
~-.-, in the State of Colorado, shall become incorpora- 
tedis votes were cast ‘in favor of incorporation, > 
and- ---- votes ‘ against incorporation.’ 


Certified by us this --- ------ day day of--~---- ---- ; 
A. D. IS sane. 
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an cee ee me te ont e at Ow ee Oe ee wn ae ee ee ee oe ` 
ie o am es ne ar ee ee ee ek ee ee ee Pa 


Clerks of Election,” “4 


And the said certificate with one of the lists of voters 
kept by the Clerks of Election and one of the tally sheets. 
shall then be enclosed, sealed up under cover, directed. 
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‘to the Clerk of the Commission appointed to hold such 
election, and the package thus sealed shall be sent by 
registered letter, where practicable, otherwise, by one 
of the Judges or Clerks of Election, to be determined by 
_lot if they cannot agree otherwise, within three days 
after the closing of the polls, to the Clerk of the Com- 
mission aforesaid. The ballots and the other poll-list 
and tally sheet shall, with the ballot-box, be returned 
to the office of the County Clerk of the county wherein 
` such precinct is situate. 


Sec. 12. At every such election the ballot shall be 
inscribed, ‘‘For incérporation,’' or “Against incor- 
poration.” i 


SEC. 13. On the tenth day after the election the 
Commission shall assemble at the place appointed for 
their meeting, as proyided in the second section, and 
shall canvass the returhs thereof and make an abstract 
thereof, setting down ‘therein the number of votes for 
and against incorporation, cast in each precinct, which 
shall be entered of record in the Book of Records kept 
by the Clerk, in the form following as near as may be: 

j 


‘On this-.---.---- day of------ ~--~- A. D. 18.--- 
the Commissioners appointed by the Governor of the 
State of Colorado to hold an election in Water District 
No. —--of the State of Colorado, to determine. the 
question whether such Water District shall become in- 
<orporated, assembled at --.....--.- , in the county of 
ween ee noone in the said Water District, to canvass the 
‘votes cast at the election held for the purpose on the day 
of ._-.----A. D. 18-.-., and upon such canvass of the 
votes as returned to us by the Judges of Election in the 
several precincts, it appeared that in each of the precincts 
wherein an election was held the following number of 
votes were cast, that is to say: ‘In precinct of-_-.-_-_ 
county, ------ votes for incorporation, and —...votes 


against incorporation, ? and,so following as to each, 


preciuct. z 


And thereupon having completed such canvass of 
the votes, and having ascertained the total number 
| 3 
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of votes cast for and agaiust the proposed incorpora- 
tion, and ascertained the result, aud made certificate 
thereof as aforesaid, the said Commission shall attest the 


same with their signatures in such record, and shall | 


cause to be made and shall certify under their hands, a 
copy thereof, and transmit the same forthwith by mail 
to the Secretary of State. The original of fhe returns 
of the election received ftom the Judges of Election in 


each precinct shall be carefully preserved by the Clerk . 


of the Commission, and upon the appointment and or- 
ganization of the Board of Directors of the District (in 
case such election shall result in favor of incorporation) 
shall be by him delivered to the Clerk of such Board of 
Directors, together with the record of the proceedings. 
of the Commission kept iri pursuance hereof. 


4 
Sec. 14. If by such canvass of, the votes cast at 


such election, it shall appear that the majority of elect- 7 


ors voting thereat voted in favor of incorporation, the 
Governor shall, within ten days after the receipt of the 
certificate of the Commission as to the canvass of the 
election, and the result thereof, as hereby required, 


issue his proclamation, setting forth the result of such _ 


election and that thereby the inhabitants of the said 
Water District, naming the same, became and are a 


` corporation pursuant to this act, and appointing and 


naming five qualified electors of the said Water District 


to be and serve as Directors for the said District until - 


the next election to be had thérein. 


Sec. 15. The Secretary of State shall cause the 
said proclamation to be published in at least one news- 
paper in each county, wholly or in part included within 
the said Water District, and shall, under his seal of 
office, certify a copy thereof to the persons named as 
Directors of the said Water District. 


Sec. 16. Each of the said Commissioners shall 
receive the sum of five dollars per day for each day dur- 


ing which he shall be employed in the discharge of the 
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diities of his office. And éach of the Judges and Clerks 
of Election shall receive the same feés ag allowéd to 
the Judges and Clerks of the General Elections. Such 
compensation of the members of the Commission and 
of the Judges and Clerks of. Election shall be ascer- _ 
tained and certified by the Commission and by them 
apportioned among the several counties wholly or in 
part included in the Water District, and upon their cer- 
tificate thereof and their apportionment thereof, certi- 
fied to the said several Boards of Commissioners, the 
same shall be paid according to such- apportionment. 


Sec. 17. Every such Water District incorporated in 
pursuance hereof shall be a body politic and corporate 
by the name of ‘‘Watet District No. ------, m the State 
of Colorado,” and maysue and be sued, plead and be 
impleaded in all Courts and places whatsoever, and may 
make and use a common seal and alter the same at 
-pleasure. 


Sec. 18 The Board of Directors of every such 
Water District shall assemble at the place and on the 
day and_hour fixed in the proclamation of the Governor, , . 
or as soon thereafter as may be, and shall organize by 
appointing one of their number to be President of the 
District, and one of their number to be “Treasurer of the 
District, and one of their number or some other qualified 
elector of said Water District to be Clerk of the District; 
and as soon as may be thereafter shall adopt by-laws 
prescribing the places and times, not oftener than once 
in each calendar month, when and where their stated 
meetings shall be held, the manner of calling special 
meetings, and the manuer and time of serving notices 
thereof. 


* 


Sec ig. On the third Monday in November next 
succeeding the organization of such disttict, an election 
shall be field for the choice of a Board of five Directors - 
to succeed those first appointed by the Governor as here« 
inabove provided. Each of the Directors so chosen 
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shall be a qualified elector residing within the limits of 
the said Water District. 


SEc. 20. On the third Monday after such election 
the said Board of Directors so elected shall assemble at 
the place theretofore appointed for the meetings of the 
Board, and having severally taken and subscribed the 
oath of office prescribed by the Constitution, and having 
transmitted the same to the Secretary of State to be filed 
in his office, shall proteed to determine by lot the dura- 
tion of the term of office of each of them, so that the 
term of office of one of said Board of Directors shall 
expire in each year following. And on the third Monday 
of November of each year thereafter an election shall 
be held in all of the precincts throughout such district 
to fill such vacancy, and any other vacancy then exist- 
ing in such Board. ý 


SEC. 21. Every such Board of ‘Directors shall have 
power: E ; 


First—To adopt by-laws, not inconsistent with this 
Act, or any other law of the State of Colorado, for en- 
forcing the economical use of water and preventing 
waste thereof. ` 


Second—To erect, maintain and operaté telephone 
fines or other means of speedy communication within 
such Water District for promoting speed and. facility in 
communication between those controlling the waters of 
such District and those entitled to-the enjoyment thereof, 
and to demand and receive reasonable rates and tolls for 
the use of such telephone lines or other means of com- 
munication; Provided, howsoever, That no compensation 
shall be exacted for the use thereof by the State Engin- 
eer, Superintendent of Irrigation, thes Water Commis- 
sioner of the District or any assistants of said officers, or 
either of them, for transmitting any message relating to 
their official duties. 
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Third—To construct reservoirs for storing unappro- 
priated water of the natural streams of such Water Dis- 
trict at other times than during the seasons of irrigation, 
or when the same shall not be needed for direct irriga- 
tion, for use in such Water Piste during the season 
of irrigation. 


Fourth—To construct works for draining marshy or 
‘saturated lands and collecting waters therefrom -and 
returning the same to the natural streams. 


fifith—To construct works for improving the natural 
streams within such Water District, confining the same 
to their channels and preventing the waste of the waters 
thereof. 


' Sixth—To lease, purchase or take, in pursuance of the 
Statutes regulating the right of eminent domain, the 
lands and other property necessary for the site of such 
reservoirs or for the line and stations of such teiephone 
lines or other means of speedy communication, and to 
sell and dispose of any such properties, or any materials, 
tools or supplies when the same shall be no longer 
needed. 


Seventh—To prescribe, enforce and collect penalties, 
not exceeding a fine of three hundred dollars for any one 
offense, from all persons who shall violate any by-law 
made by such Board of Directors for prohibiting extrav- 
agance in the use of and waste of water. 


Lighth—To employ and discharge such servants as 
may be necessary for the purposes aforesaid, and such 
policemen as may be necessary for enforcing their by- 
laws, to prescribe their duties and powers and to fix 
their compensation. 


Ninth—To levy and collect in each year, upon all 
teal and personal property within such Water District, 


a tax not exceeding ------ mills upon each dollar of ` 
the assessed valuation thereof, for use in the purchase ` 


of the material and the employment of the seryants and 
24 : 
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-policemen necessary for carrying out the purposes of 


said corporation. s 


Tenth—To „prescribe reasonable and necessary by- 
laws, not inconsistent with this Act or the laws of thẹ 
State, for carrying into effect the powers aforesaid and 
regulating the exercise thereof, and for prescribing the 
time, manner and places of the election theréin, and the 
rate and manner of assessment and collection of the taxes 
to be levied in pursuance hereof. No such corporation 
shall borrow money for any purpose whatsoever; nor 
save for necessary expenses of elections, the compensa- 
tion of the Directors and other officers thereof, as herein 
prescribed, and for the reasonable hire of necessary ser- 
vants and clerks, and of the Water Police employed for 
enforcing its regulations, contract any debt whatsoever. 


SEC. 22. Every such Board of Directors shall have 
power at any stated meeting, by a majority of their 
number then present, to fill vacancies in such Board of 
Directors occasioned by death, resignation or permanent 
removal out of the District. Every person so appointed 
to fll such vacancy shall hold his office only until the 
next election of Directors in such Water District and 
until the election and qualification of a successor to the 
person in whose stead he was appointed. 


SEC. 23. Any Justice of the Peace within the said 
Water District shall have power to entertain complaints 
for the violation of any by-law of such Water District, 
and to give judgment for the penalty prescribed by such 
by-law, to fix the amount of such penalty where the 
same be discretionary, and to issue execution for the 


~ collection thereof. 


Sec. 24. Every sich Board of Directors may pre- 
scribe that any fine imposed for the violation of any by- 
law thereof, may be enforced by imprisonment of the 
offender, in the county jail, until payment ‘thereof or 
until he shall be otherwise discharged, according to law;, 
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_ Provided, however, That no by-law imposing any fine 
or penalty shall be of effect until ten days after the same 
be published in some public newspaper within such 
Water District. 


Sec. 25. Any by-law, ace or other proceedings 
shall be sufficiently proven by the certificate of the 
Clerk of such Board, that the same is truly copied from 
the record thereof in his office; and a book purporting 
to be published by authority of such Board of Directors, 
and purporting to contain the by-laws or other orders 
and proceedings of such Board, shall be deemed and 
taken as evidence in all courts and places. 


SEc. 26. Upon petition of not less than thirty qual- 
ified electors residing within the limits of each Water 
District in any Water Division, the Governor shall 
appoint a Commission consisting of one qualified elector 
from each of said Water Districts to hold an election of 
the qualified electors within the limits of such Water 
Division upon the question whether such Water Divis- 
ion shall become incorporated, and the Commission so 
appointed shall proceed in all things as hereinbefore pre- 
scribed touching the incorporation of the Water Districts; 
and all the foregoing regulations touching the election 
and manner thereof, the power of the Judges, canvass 
of the ballots and other proceedings touching said elec- 
tion, the returns thereof and the ‘proclamation of the 
result, shall control in such election; and the compensa- 
tion of the Commissioners appointed to hold said elec- 
tion, and the Judges and Clerks thereof, shall “be the 
same, and shall be paid in the same manner as herinbe- 
fore provided touching the Water Districts. 


Sec. 27. Every such Water Division becoming 
incorporated pursuant to the foregoing section, shall be 
governed by a Board of Directors, and the same officers, 
of the same number and titles, as the Water Districts, 
who shall be first appointed and afterwards elected, and 
vacancies in the number of which Directors shall be 
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filled, in the same manner as hereinbefore provided 
touching the Water Districts; said Board of Directors 


‘shall have the same powers as herein prescribed for the 


Board of Directors of Water Districts, aud the by-laws 
thereof may be enforced in the same manner. Wherever 
in any case there are persons or corporations diverting and 
using in the lower parts of such Water Division,orata great 
distance from the source of supply, waters of the natural 
streams, or auy such streams thereof, and who are entitled 
thereto by appropriations prior in date to the appropri- 
ators of waters for the same or inferior purpose in the 
upper parts of the streams, or many such appropriators, 
and by suffering the water to flow to such lower appro- 
prjators, great waste is occasioned, such Water Division 
shall have power to agree with the persons and corpora- 
tions, proprietors of works: diverting such waters in the | 

ower parts of the Division, and the several persons 
entitled to the use of such waters, ‘thatsuch persons and 
corporations yield up, assign and transfer to such Water 
Division their priorities of 'date, and suffer water to the 
amount which the proprietors of such ditches, conduits 
or other works in the lower part of the Division are 
entitled to divert, convey or store, to be diverted, con- 
veyed, stored and used in the upper parts of such Water 
Division nearer the sources of supply, as the Board of 
Directors of such Water Division may from time to time 
direct, and that the persons and corporations theretofore 
diverting, carrying or storing such waters in the lower 
parts of such Water Division shall be entitled to divert, 
carry and store the same amount of waters as of a junior 
priority. 


SEc. 28. Every such Water Division may, for effect- 
ing such purchase, or to enable it-to carry out such 
agreement, borrow money and issue its bonds, payable 
at such time as the Board of Directors may by resolu- 
tion prescribe, and bearing interest at not exceeding 
six per cent. per annum, payable semi-annually at such 
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place as may be provided in such bonds; Provided, how- 

ever, That no such loan shall becontracted save by by-law 
irrepealable until the indebtedness shall have been fully 
paid or discharged, specifying the purposes to which 
each particular fund so to be borrowed shall be applied, 
and providing for the levy of a tax not exceeding 
twelve mills on each dollar of valuation of the 

taxable property within such Water Division sufficient 
to pay the annual interest and extinguish the principal of 

said loan within the period for which said loan is con- 
tracted, which shall not in any case exceed fifteen years > 
and such tax when collected shall be applied only to the 

purposes in such by-law prescribed until the indebted- 
ness be fully discharged; and no such indebteduess shall 

be contracted exceeding the rate specified in the Sixth 
Section of the Eleventh Article of the Constitution of 
this State; Provided, however, That no such agreement 
shall be entered into until at some election of a Director 
in such Water Division, or an election called for the 
purpose by the Board of Directors of such Water Divis- 
ion, two-thirds of the electors of such Water Division 
who have in the year preceeding paid a property tax in 
some one of the counties of such Water Division, shal] 
vote in favor thereof. 


SEC. 29. The Board of Directors of such Water 
Division may enact reasonable by-laws not in conflict 
with this act, or the laws of the State regulating the 
manner of submitting the question of such purchase to- 
the electors of such Water Division, and for ascertaining 
and certifying the result; every such proposition for 
such agreement touching the purchase of the priority of 
right of'any appropriator shall specify and set down the 
maximum price to be paid for each ditch, conduit, res- 
ervoir or other works, the priority in respect whereof is 


proposed to be obtained, whether a loan is proposed to 


be made therefor, or the amount raised by taxation, the 
period of such loan, ss any, and the rate of interest to be 
paid thereon. 
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. SEC. 30. If in any case by reason of the absence, 
nonage or other disqualification of the proprietors of any 
such works, or the persons entitled to the use and en- 
joyment of the waters diverted thereby in the lower 
parts of such Water Division, or the refusal, of them or 
any of them to agree in that behalf, the Directors of 
such Water Division be not able to agree with them 
touching the compensation to be paid in that behalf, 
they may cause the same to be ascerfained in the man- 
ner prescribed by the laws then in force regulating the 
exercise of the power of eminent domain. 


Sec. 31. Whenever the Board of Directors of any 
Water Division shall propose to agree with the proprie- 
tors of any ditch, conduit or other works in manner as 
hereinbefore provided, they shall prepare and cause to 
be filed in the office of the State Engineer a certificate 
of their intentions in that bebalf, and setting forth the 
name of the ditch, conduit or other works, the priority 
of right in respect whereof it is proposed to purchase, 
and in case such purchase be consummated, either by 
mutual agreement or condemnation in pursuance hereof, 
the proprietors of such ditch, conduit or other works 
shall be entitled to divert, carry or store and use, or | 
deliver to others for use, the sime amount of water as 
theretofore, but as of the date of the filing of such cer- 
tificate by the Board of Directors of such Water Divis- 
ion; and all appropriations made in the mean time shall 
be subject to the rights of the proprietors of such ditches, 
conduits or other works, provided such purchase be con- 
summated within two years after the filing of such 
certificate. 


SEC. 32. The Board of Directors of auy such Water 
Division incorporated in pursuance hereof having pur- 
chased or taken in pursuance of this Article the right of 
any prior appropriator to divert, parry and use any waters 
as of prior date, shall thereafter at all times have control 
of the waters so obtained and the right formerly enjoyed 
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by such prior appropriator in respect thereof, and shall - 
from time to time distribute and dispose thereof to the 
different works in the upper parts of such Water Division 
nearey to the sources of supply as may seem to the/Board 
of Directors of such Water Division requisite, Bing 
or most to the advantage of the inhabitants of the Water 
Division,-but they shall not.lease the same out or sell 
or dispose of the rights so acquired in respect of such 
waters. = 


SEC. 33. Whenever thirty qualified voters residing 
within the limits of any Water District shall request the 
Board of Directors of such Water District to submit to 
the qualified voters thereof, the question of dissolving. 
and disincorporating such Water District, the Board of 
Directors shall cause such question to be submitted to 
the qualified electors of such District at the election next 
held therein for choosing a Director, or they may call 
a-special election for the purpose. , At such election the 
votes shall be received, returned and canvassed in the 
manner prescribed by the by-laws of such Water District 
for other elections, and if the majority be in favor of 
disincorporation the Board of Directors shall make a 
certificate of the result of such election and cause the ° 
same to be recorded in the records of such Water Dis- 
trict and certify a copy thereof to the Secretary of State 
and to the State Engineer, and such Water District shall 
thereupon become forthwith disincorporated, and all the 
records of such Water District shall be forthwith filed 
by the Clerk of the Board of Directors thereof in the 
office of the State’ Engineer. No election upon the ‘ 
question of diSincorporation shall be had oftener than 
once in three years. 


SEC. 34. Upon petition of not less.than thirty of 
the qualified electors in each Water District of any Water 


Division incorporated in pursuance hereof, praying the - 


Board of Directors of such Water Division to submit’ 
the question to the qualified electors, such Water Divis- 
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heretofore prescribed `fouching the Water Districts. 
Such election shall -not be called or held oftener than 
once in three years. 


. © e . t 
ion may become ee in the same manner- 


Ld 


N 


“ “ Water District or Water Division the Board of Directors 
thereof then incumbent shall continue in office so long- 
as may be necessary for collecting and disposing of the 
properties pertaining to such corporation and discharg- 
ing the debts thereof, and no longer, and shall be 

~ ~trustees of such corporation holding over, solely for the 
purpose aforesaid; Provided, however, ‘That no such dis- 
solution of the corporation shall in any manner discharge 
orimpair the bonded debt, or any outstanding obliga- 
tion or liability of such corporation, nor exonerate any 
properties which may be situate within the limits of 
such Water District or Water Division as the same were 
at the date of issuing of such bonds, or incurring such 
obligation `or liability, from taxation for raising moneys 
for discharging the principal and interest of such bonded 
debt, or other obligation or liability; and notwithstand- 

. ing any such dissolution the Board of Directors of such 
Water Division or Water District holding office at the 
time of such dissolution, shall continue’in “office for the 
purpose of annually levying the tax for discharging stich 
indebtedness or the interest thereon, and may from time 
to time fill vacancies in such Board, and appoint the 
officers necessary for assessing; levying and collecting 
such tax and applying the proceeds to such payment. 


s SEC. 35. In case of such disincorporation of any 


SEC. 36. All proceeds of the annual tax levied in ` 
any such Water District or Water Division, or moneys 
otherwise received into the treasury of such corporation 
and not necessary for discharging the indebtedness of 
such Water District or Water Division then due or pres- 
sently to mature, shall be let out by the Board of Direc- 
tors of such corporation upon first mortgage of lands 
situate within such Water District or Water Division 
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for such rate of interest as can be procured therefor, and 
for such time as to the Board of Directors shall seem fit. 
No such loan shall be made to any member of such 
Board of Directors, or to any one within one year there- 
tofore a member of such Board of Directors. 


SEc. 37. The Directors of each Water District and 
Water Division shall severally be paid from the treasury 
thereof, five dollars for each day’s attendance on the 
meetings of the Board, and the same fer drem whenever 
by resolution of the Board entered upon the records” 
thereof, they shall be employed in discharging any 
official duty, with thesame mileage for all journeys made 
in attending such meetings, or any official duty, as 
allowed to the Sheriffs in counties of the second class; 
the Treasurer and clerks shall receive such additional 
compensation for their services as may be provided by 
general by-law; the\compensation of the Water Police 
ard other officers and servants of the Board shall be as 
the Board of Directors may prescribe. 


Sec. 38. No money shall be drawn from the treas- 
ury of any such corporation, save pursuant to the order 
of the Board of Directors duly entered of record, and 
upon warrant signed by the President and countersigned 
by the Secretary of the District. The Treasurer of every 
such District, before entering upon the duties of his. 
office, shall be bound in such sum as may be prescribed by 
the Board of Directors, not less than five thousand dollars, 
with not less than three-sureties and conditioned for the 
faithful discharge of the duties of his office, and that 
he will account for and ‘deliver to his successor in office 
all moneys, bonds, bills, books of account and other 
properties and things whatsoever that may come to his 
hands by virtue of his office. Any member of the Board 
of Directors, or any surety in the bond of such Treas- 
urer, shall be entitled at all times to examine the books 
of account, vouchers, moneys on hand, evidences of debt, 
and other documents whatsoever in the office of the 
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‘Treasurer; and the Board of Directors may at any time 
remove from his office as Treasurer, a Director appointed 
to that position and appoint another in his stead. 


SEC. 39. If the treasurer of any such corporation shall 
in any manner apply to his own use-any of the moneys 
of the District, or lend or pay the same out otherwise 
than hereinbefore provided, he shall be deemed guilty 
of felony and may be punished by fine not exceeding 
five thousand dollars, or imprisoned in the penitentiary 
not exceeding five years, or by both such fine and impris- 
onment. 


SEC. 40. ‘The properties of the several inhabitants 
of such Water Divisions and Water Districts becoming 
incorporated in pursuance hereof, shall not be hable to 
be taken in execution for the debts of such corporations. 


Sec. 41. This Article may be amended or repealed 
at the pleasure of the General Assembly. 


ARTICLE XVI. 


OF PROCEEDINGS FOR THE PUNISHMENT OF OFFENSES PRESCRIBED 
BY THIS ACT. 

SECTION 1. In all cases declared “misdemeanors by 
this act, where the punishment does not exceed a fine of 
three hundred dollars, or imprisonment in the county 
jail, the same may be prosecuted before any Justice of 
the Peace of the county whefein the offense was com- 
mitted. 


Sec. 2. Any Justice of the Peace of such county, 
upon complaint being made before him under oath that 
any person hath committed any violation of this Act, 
mayissue his warrant directéd to the Sheriff or any Con- 
stable-of such county, commanding such officer to arrest 
the person charged and bring him forthwith before such, 
Justice of the Peace or some other Justice of the Peace to 
be dealt with according to law, and such officer shall 
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have the same power touching the arrest and detention 


-of such persons as in other cases. A special Constable 


may be-appointed by any Justice of the Peace for the 
execution of any such warrant. 


SEC. 3. The Justice of the Peace before whom such 
person or persons may be brought for trial shall hear 
and determine the matter and, if the accused be found 
guilty, assess the fine and term of imprisonment, if im- 


prisonment be a portion of the punishment for such. 
offense, or require such) person to give bail to answer to. 


an indictment where it) shall appear that such person in 
the act complained of fwas guilty of an offense exceeding 
the jurisdiction of said justice; Prowded, however, 
Thatin the prosecution of offenses punishable by Justices 
of the Peace, the accused Shall be entitled to trial by 
jury, in any such case to be summoned as in complaints 
before a Justice of the Peace for the offense of assault and 
battery. 


Src. 4. The accused person shall be entitled to 


appeal from the judgment of the Justice of the Peace- 


as provided in other criminal prosecutions. 


SEc. 5. All fines collected for violations of this Act 
shall be paid into the general fund of the county 
wherein the offense was committed, or where the Water 


~“ District wherein the offense was commited hath become 


incorporated, then tothe Treasurer of such Water Dis- 
trict, to be disposed of in the discretion of the Board of 
Directors of such District; or, if said Water District be 
not incorporated, and the Water Division is incorpor- 
ated, then to the Treasurer of said Water Division, sub- 
ject to like disposition: 


And bert further enacted, That all acts and parts of 


acts in conflict with the foregoing sixteen (16) Chapters. 
or any thereof, and patticularly the following acts and_ 


parts of acts, to wit: “ Chapter forty-five (45) of the Re- 
vised Statutes of the State of Colorado (1868); ‘‘An act 
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defining rights and liabilities of miners and millmen iw 
certain cases,” approved February 17, 1870; “An act 
concerning irrigation in El Paso county,’ approved’ 
February 5, 1872: “An act to provide for the drainage 
of mines, approved January 31, 1872; “An act to 
amend Chapter forty-five (45) of the Revised Statutes 
of Colorado,” approved February 9, 1872;,‘'An act 
~to prevent the waste of water during ‘the irrigating 
season,” approved February 11, 1876; “An act to 


- prevent the use of water in meadow lands in the county 


of Huerfano, in certain months,” approved February 
10, 1876; “An act to regulate the use of water for 
irrigation, aud providing for settling the priority of 
tight thereto, and for payment of the expenses thereof, 
and for payment of all costs and expenses incident to 
said regulation of use,” approved February 19, 1879; 
tAn act to make further provisions for settling the 
priority of rights to the use of water for irrigation, in 
the District and Supreme Courts, and for making record 
of such priorities, and for payment of costs and ex- 
penses incident thereto,” approved February 23, 1881; 
“An act to provide for the extension of the right of way 
for ditches, canals and feeder (feeders) of reservoirs in 
certain cases, and requiring registration_of all such here- 
after made or enlarged,” approved February II, 1881; 
“Arn act to punish forbreaking or disturbing the gates or . 
banks of ditches, canals, reservoirs and feeders thereof,” — 
approved February 12, 188r; “An act relating to irri- 
gating ditches and ‘manner of their construction,” ap- 
proved February 12, 1881; ‘‘An act to provide for head- 
gates for irrigating ditches?! approved Pebeuary II, 
1881; ‘‘An act to amend an act, entitled, ‘an act to reg- 
ulate the use of water for irrigation, and providing for 
settling the priority of rights thereto, and for payment 
of the expenses thereof, and for payment of all costs and 
expenses incident to said regulations of use,’ approved 
February 19, 1879,’? approved April 9, 1885; “An act 
to repeal section five (5), of an act entitled, ‘an act to. 
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provide for the appointment of a State Engineer, and to 
define his duties and tegulate his pay, and for the ap- 
pointment of his assistants, and the establishment of 
water divisions,’ ™” approved March 5, 1881; the same 
being section 1806, of the General Statutes, 1883; and 
also to amend section fifteen (15), of an act, entitled, 
“An act to regulate ‘the use öf water for irrigation, and 
providing for settling the priority of right thereto, and 
for payment of the expenses thereof, and for the pay- 
ment of all costs and expenses incident to said regula- 
tion of use,” approved February 19, 1879, the same 
being section 1751 of the General Statutes of 1883 ; and 
to establish the San ‘Juan Water Division; also, to 
create Water Districts ‘in established Water Divisions ; 


also, to provide for‘ utilizing testimony heretofore . ~ 


offered as evidence in the adjudication of water 
rights,” approved April 1, 1885; “An act concern- 
ing irrigation, and the purification of the waters 
of the streams, lakes and reservoirs of the State 
of Colorado, and to provide for the expense thereof,” 
approved April 7, 1885; “An act to regulate the mode 
of fixing the rates of compensation by Boards of County 
Commissioners, for water furnished and delivered for 
irrigation and other lawful purposes, from ditches, 
canals, conduits and reservoirs; and to repeal laws 
inconsistent therewith, and punish offenses contrary 
thereto,” approved April 4, 1887; “An act providing 
for the appointment of Superintendents of Irrigation for 
the Water Divisions of this State; fixing their compen- 
sation and providing for the payment thereof; preserib- 
ing their duties, and requiring a bond for the faithful 
performance of such; requiring Clerks of District Courts 
to furnish such Superintendents with certain certified 
decrees, and providing for the payment of such Clerk’s 


fees,” approved April 4, 1887; An act, entitled, ‘An | 


act concerning irrigation,” approved April 17, 1889; 
“An act’ to “amend Section forty-two (16), Chapter 
LVII., of the General Statutes of the State of Colo- 
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rado, entitled ‘‘Irrigation,” requiring the Water Com- 
missioners to give bond in an amount to be fixed by 
the Board of County Commissioners, and providing for 
the Governor to fix the amount of such bond in the 
event that the County Commissioners disagree thereon,” 
approved March rs, 1887; “An act regulating the dis- 
tribution of water, the superintendence ‘of “canals or 
ditches used for the purposes of irrigation, and provid- 
ing a penalty for the violation thereof,’ approved 
March rọ, 1887; ‘‘An act to define, prohibit, punish and 
restrain extortion and other abuses in the management of 
ditches, canals;and reservoirs,” approved April 4, 1887; 
“An act to provide for the better protection of water 
rights, and to declare a liability in damages for the 
infringement thereof,” approved April 4, 1887; “An 
act to amend section two of an act of the General As- 
sembly of the State of Colorado, entitled ‘An act to 
provide for the extension of the right of way for 
ditches, canals and feeders of reservoirs in certain 
cases, and requiring registration of all such here- 
after made or enlarged,” approved February II, 1881, 
being General Section No, 1720 of the General 
Statutes of the State of Colorado, which is section 
ten of Chapter LVII, of said General - Statutes, en- 
titled “‘Irrigation,’? approved April 20, 1887; "An 
act to establish and define priority of appropria- 
tious of water drained from sources other than 
natural streams,” approved April 17, 1889; also, all that 
part of the third section of Chapter XCIV of the 
General Statutes of Colorado, in words and figures as 
follows, to-wit: ‘Aud water sold by the inch by any 
individual or corporation shall be measured as follows, 
to-wit: Every inch shall be considered equal to an inch 
square orifice under a five inch pressure, and a five inch 
pressure shall be from the top of:the orifice of the box 
put into the banks of the ditch, to the surface of water; 
said boxes or any slot or aperture through which such 
water may be measured, shall in all cases be six inches 
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perpendicular, inside measurement, except boxes deliv- 
ering less than twelve inches, which may be square, with 
or without slides; all slides for the same shall move hor- 
izontally and not otherwise; and said box put into the 
banks of ditch shall have a descending grade from the 


. water in ditch of not less than one-eighth of an inch to 


the foot, are hereby répealed; and all proceedings now 
in progress under any of the said statutes or aniend- 
ments thereof for establishing the rights or priorities of 
right of any person or corporation to water are hereby 
abated; Provided, however, That save as hereinbefore 
especially provided such repeal shall not annul or impair 
the effect of any adjudication Heretofore had under any of 
the said enactments for establishing the rights, or priori- 
ties of right of any person or persons in water nor shall 
such-repeal be construed to take away any right acquired 
under ary of the said enactments. 
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ABANDONMENT — 

failure to use the water for three years- > . a. - 

or for three irngatıng seasons yy ‘ 

not if party entitled under disabihty. . . eser’ - 

or forcibly prevented se ra rr . ` 

or excluded from lands where used . . ee. 4 Fee 

or where irrigation unnecessary rr a 

use of water not to be resumed after .. nr 

refusing to pay carmers rate equivalent to .. . 

refusing to comply with reasonable regulations of carrier 
equivalent to ..  . es re - : . 


ADJUDICATION OF PRIORITY— 
jurisdiction conferred on certain district courts a 
clerks of district court to transmut all depositions, reports of 
referree, etc, taken under former acts to clerks of such 
` t pourts 
fees of clerks for asooo £2. wae 
state engineer to transmit to water commissioner, super- 
a ntendent of irrigation and owner of each ditch printed 
instructions as to construction of rating-flymes, ete... 
proprietors of ditches desiring shall cause works fo be meas- 
ured and rated anda certificate of measurement and rat- 
mg, etc , approved by state engineer and procure a sur- 
j vey and map of works - 
; survey and map not required where same information 
on file ın state engineer's office r . 
proceedings for, statement to be filed by proprietor of ditch . 
, petition for may be filed at any time after September 1, A 


+e oe wre ys a. - 


vrsna eee 


D 189r ` > ase 
order to be entered fixing time of hearmg.,... o n ` 
i i clerk toassue citation, o =.. . > 
: citation to be transniutted to water commissioner 
with copies ` na so >> 
5 and published im each water district , zoa ʻo 
; clerk to transmit list of ditches to water conimis- 
; sioner , ae wee ` 
} water commissioner to serve citation 7 a 4 wae 
) manner of service. a a‘ 
continuance, service nothad, . tee + 
, further contimuances allowed, a ea 
ali persons deemed parties +s fae a 
smay attend by counsel or in person ` 


X 


and produce evidence or cross examine tte witnesses 
produced by others 
appomtment of referee, tunes and places of his attendance 


tobefixed . . 0 w 4 > 
times and places may be changed o. 
referee to attehd 1m each water district . . . -a 
. court to appoint state’s attorney .. - soe 
referee and state's attorney, quahfications for a + 
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ADJUDICATION OF PRIORITY—ContINveD— 
not to be interested in any ditch, ete , or the stock thereof 
or consumer of water, uor counsel or attorney for pro- 
prietors. 2 oe ee ot * Ue: Feet Rb icae age ts 
order for appointment of referee or attorney, or for attend- 
ance of referee to be entered of record +, ... 6.06 
referee and attorney to take oath of office Sven wires 
state’s attorney to be entitled to subpcenas, etc are ve 
duties of state's attorney . 7 


order appointing referee or specifying the time or his attend- | 


ance, to be pubhshed by clerk of court... 2.2... 
copies to be transmitted to water commissioner, to be posted 
in five public places... 2... steed, dearer 
š referee to attend at times and places mentioned in order. . 
and reduce to wnting all testimony offered. . . . 
no evidence to be received as to any ditch unless proprie- 
tors have filed statement required by thirteenth section 
and caysed ditch to be measured, and map and certifi- 
cate to be filed, etc., saye by leave of court. 2. . ` 
court not to disregard rights of persons having works mm 
progress. = sw ee moieties Shr, ete eae fe ® 
referee to administer oaths and issue subpoenas, . . $ 
to reduce depositions to writing in narrative form. 
receive all deeds, ete. 2 2. we ee ee ee tee 
note all objections. . bow era es: Re Bele 
may examınè witnesses if necessary + ...... 
` to give reasonable opportunity to all persons to be heard 
testimony not to be heard except in water district where 


head of ditch situate .. Ae aaa ey, ade, NASAS 
unless after special order of referee and notice to 
persons interested MSS eee es 


referee may adjourn hearing of testimony to any other piace 
in the same water district sares aan shao 
referee to cause all testimony to be taken in TESE 

make index of ditches, etC, 2... 2 ae on 

have same with him during hearing and allow in- 
spection . . a a Spee WAA gp aE aa ES 

return testimony and index on closing the examın- 
ation and notify judge... - š a & 

district court or judge may remove referee or state's attorney, 
in casé of negligence, partiality, ete ,shalldoso..... 

and appoint successor aud other times for attendance 

in case of removal of referee or state’s attorney, all certifi- 
cates, depositions, plats, etc}, to be delivered to successor 
depositions, statements of claimants, copies of maps to be de- 
livered to referees d. TE Sa ee ad 
the same to be ubject to iw pection A, sieht Fe 

certificate of rahug prima facie evidence of maximum capacity 
depositions taken under former adjudications net evidence, 
Save, etC . 2... eee à see le fa} “gts 
former decrees not évidence in... Mie Meese Ue wal 
person disturbing proceedings before referee or refusing to 
obey subpcena deemed guilty of contempt .. 1... .« 
fees of witness attending before referee X S cag 
on return of testimony court to appoint day for final hearıng 
any person may file exceptions to report of referee .... 
proceedings on such exceptions... -... fea 
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ADJUDICATION OF PRIORITY—CONTINUED— 


4 


== & l 
second reference allowed, or may hear evidence in open 


court 4, ennon, EN ela er E E EA E 
and enter decree naan F Si ois 
terms ofdecree. es 2. ee ee Eine tae = 


no person to be adjudged entitled to the use of waters shown 
to have been abandoned, or which have. not been actually 
applied to beneficial uses . . A A a Sse ta 
amount to be designated ın cubic feet per second, or in case 
of reservoirs according to cubic contents .. Pree 
decree to specify number of times,when Teservoir may be 
filed . ahs z os Ara R 
appropnatons to be arranged and numbered ın consecutive 
order throughout the water division. . sow 
without reference to location of works in the division. 
ditches incomplete, etc., saving of rights.. .. enter 
proceedings for establishment of rights of proprietors of such 
ditches ... So dehy OS sarees es ve ve 
proceedings where proprietor of ditch, ete , has failed to 
cause map and certificate of nieasurement and rating to 
be filed by the day first appointed for hearing the testi- 
mony P p in z 
persons refusing to produce any deed, book or other evidence 
Not to be allowed the benefit of any testimony . . 
“diserict court may make rules for regulating proceedings of 


court or referee . 2 5 ; a 
may order rehearing ah AA ` 
appeals allowed from decree. . ; sika X 
proceedings upon such appeal, , ANY an pa eps 

proceedings and partes to appeal , Socal e 
original depositions may be transmitted fe UNE 
appeal not to operate as supersedeas . 4 is 


publication of notice or service of process how proved =... 
if transcript of record and testimony be not filed, appeal to be 


dismissed , , se ee ota x - 
supreme court fo make rules . A aes x 
any person allowed to bring any suit or action for establish- 
ing his right .. os - Ta ` 
prehminary injunction not to issue in such case . > 
decree final after four years; except, ete . Bree oe 


copy of to be certified to state engineer. . 
compensation of state’s attorney andreferree .. 2.0. 
fees of state’s attorney, referee, clerks of district courts-and 
other officers and of witnesses, how apportioned and paid 
procuring false rating or measurement orany false report of 


testimony, penalty, ae Bes 
persons appropnating subsequent to Junior appropriator in 

any decree, how to establish rights ... . 1... 
decree not to impeach former decree; unless, ete as, 
fees of publisher of nbdticé . . . et arte 


APPROPRIATION OF WATERS— 


4 


rightof grantee asas aa 4s ‘ : 
what deemed an appropriation of . . a 8 
water hoisted from mines or drained from lands and flow- 
ang away . A 
abandoned waters, the subject of 3 
Aig for storage . roa ’ - 
a 
= = Ps jie a ae + F $ 


II 


II 


aU 


haw 


Si 


e L 
s Sa A oa NS Sas aa em oeg eoc r = ae 
i 


T 
204 INDEX, 
ART, 
x APPROPRIATION OF WATERS—Continvep— 
a dates from commencement of work... 6 sa es IL 
if reasonable diligence exercised . 2. nasao II 
Lör from date of fling of map .. s arassa IL 
to be effectual only as to amount actually applied to 
beneficial use. 2 ww ee ee a 3 I 
by natural overfow ....... Ale yoo: Men ites, p Poser eoust Se Wi 
of subterranean waters E SINE a aE NA ao elt hee $ XIE 
by artesian wells. a, 6.2 eee eee satevse, SU 
ARTESIAN WELLS— i 
2 
? persons sinking or boring to keep record. ., sapea XII 
and file verified statement in office of state engineer, 
ete... eos Sara A eal tea Tey wi, et ences ese BEN XII 
proprietors of wells heretofore sunk to file hke statements, 
Vien es cee en ovate Ae ee ear XII 
blanks to be furnished by state engineer... . XII 
proprietors of to cause to be cased.. .. ene rer XII 
; appropriation of waters of Ving, ecw Ce cee ose OR a A XII 
waters of not to be alloned to go to waste... ee ee XII 
certain officers may visit and qnspect, a sne eee ee ee IT 
failure to keep record of, or make statement, or allowing 
water to flow ta waste, or preventing any officer from 
inspecting, penalty... . SS Rea a he ee bend XII 
> ASSISTANT AND ‘DEPUTY ENGINEERS— 
2 to be allowed to pass over private lands for official purposes Iv 
3 to close gates after passing ERE ewe cet IV 
appointmentof . eee eee esras v 
appointment and revocation of to be in writing and recorded v 
oath of office and boud. . gaer e ae noi v 
compensaticn of . “wots oe aaa v 
? to use the cubic foot, etc , in measurements , PEE Y 
a Eley measure and rate dliches and reservoirs and make certifi- 
cates thereof 2. ussas ee Eion v 
. contents of certificate . 6 eee ee eee ss v 
< penalty for false certificate. s eases ENE v 
swearing falsely to... . ate ee oe ae v 
not hable in damages unless guilty of corruption, ete. . . Vv 
to take notes of every survey made s. wv eee . VIII 
what to set forth ... 2. ee ee a ee ee eee) VU 
to prepare map of survey and transmit same to state engis 
neer with copy of field notes, verified by his affidavit . VUI 
scaleofmap.. .. o sen mi, tod TA VI 
E making false measurement or rating of certificate thereof, 
penalty se oe see ďa . ee be . VIII 
ASSISTANT WATER COMMISSIONERS— 
to be appointed on recommendation of superintendent of 
$ irrigation. se. seseo sers v 
Y on nomination of water dommussioner psss sereo v 
state engineer to appoint ` ar are ee Vv 
Appointment to be m writing under seal and record pré- 
served.. , BB Ra ee m Re el ce Vv 
path of office and compensation; EE ee ae E v 
to be paid on audit, apportionment and allowance of state 
K engimeet . i... -. ee ` © eee a vV 
to obey instruction of water commissioner and have the 
powers of water commissioner... ww a AS Vv 
* 
* 
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ASSISTANT WATER COMMISSIONERS —CONTINUED— 
to have powers of peace officer , , ee po ei 
may arrest any person opening head-gate, etc, without 
authority sose ty a a i ee s bee 


not liable in damages unless guilty of corruption. .. à 


CARRIERS OF WATER— 


not to exact royalty or bonus as condihon precedent to apply- 
ing for water ews s Pe sents peer 

to carry on payment of the charges feed | pursuant to law . 

any money, etc, paid or accepted in violation deemed ex- 
tortionate and illegal. . ... ssn a 


— may be recovered back .... PEET - 
receiving or retaining bonus or royalty, guilty of msde- 
meanor, penalty ens b> dee? Ey 


refusing to furnish or deliver water which may by usé of 
reasonable diligence, ete , guilty of misdemeanor, penalty 
not required to deliver up waters devoted to its own uses on 
such demand Sigs i a we CM. States Scie 
entitled to reasonable time after completion of works for pre- 
paring lands for irrigation or equupping works s.. 
attorney general to institute proceedings in guo warrante or 
whandamus `... t =. > ` 
officers of a corporation or member of association, superin- 
* tendent or agent violating the foregoing provisions Lable 
to restore the unlawful consideration and be punished as 
if the thing were done for his sole benefit. 2.006 24 
to keep How of water sufficient, etc , from, April 15 to Novem- 


ber 5. «es as $ 
to construct and maimtiin outlets aad gales for delivering 
water to consumers Š . es 


miuluipheity of outlets to be avoided, location of outlets under 
„control of superintendent; proprietors may agree with 
consumers to constratt and maintain outlets and gates . 


gate to be constructed so ns to be set and locked a4 
omntiing to construct gate when required by water commis- 
sioner, penalty . fo ise Ji 
superintendent to measure water of consumers . , , nE 
to apportion ut tame of scarcity eer 
habslty in damages to persons deprived of water Bs 
persons having procured nght to water from, entitled to con- 
tmueenjoyment . . 4 ee Bas 
proviso”... oe X Elei 
not to cutitle person to resume after abandonmėnt > - 
nor after refusal to pay lawful rate a Siy 2 
or to comply with reasonable regulations prescribed 
by carner, . as eee z 


all grants, lenses, ete , to others void as against theni... . 
proceedings for adjudication of rights and priorities of con- 


sumers . eb ` pr Gai a 
may procure water to be carried m, the works of any other 
1% Carmer , .. is GP ie A “ag B 


CITIES AND TOWNS— 


may construct works for supplying water . es 
may take lands and water mght by condemuaton..... 
not to divert or store up water in unreasonable quantity . 

nor allow water to flow to waste... meade ~ wae 
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CITIES AND TOWNS—Continven— ‘ 


relief against unreasonable accumulation or waste of water by I 
action against to be in name of people . 2... eae T, 
fees of specinlcoumsel s.es so gso wee ee es I 
and other costs, how apportioned and paid. s.s eres. i 
adjudication of water necessary for supplying .,.a . I 
who may msttute suit for. . 2... ee i I 
parties to. . eal ace we sse ‘a e I 
sutt to be defended by attorney general . ae Taa _. 
costs of action, how apportioned and paid . rael ag I 
proceedingsin swt , .. w EE AE 
decree, what to contain and direct ,. assessores I 
appeals and writs of error allowed from . a. sessy I 
not entitled to damage for, where street, etc , taken for dutch Ii 
may make regulations for enclosing excavations and bridg- 
ing ditches, ete, 6 6. 6. ee weed hee ts TI 
not required to make certificate i to names of consumers. VI 
CONDEMNATION— ne i i 
by proprietors of lands, across ditch constructed through - 
. SAM Gis sos we eas Pa fat ele AEA OS I 
towns, railway companies, mill, mune, etc, may take water 
right by. .. 0... el inde: BES EE Sas $ I 
for site of ditch, reservoir, filtering works, enlargement or 
relocation of ditch, relocation of head-gate, enlargement 
a Of ditch constructed by others, for ditches or pipes for — 
distnbutian, for site of wheel or pump allowed.. .. MI 
only lands necessary to be tak¢n. . . eae eae? II 
ditch, etc , to be located along shortest route. 1... : u 
for mill and roads therefrom. sje a.. E ee ges . II 
for tail-race. . esens enypr ejts rossyvwaes e ` ml 


no lands to be burdened with two ditches unless, ete. . k JII 
proceedings for taking lands for enlargement of ditches . TIE 


parties të ea a e lei eS e dg A E seen a Tit 
Mecree for. aw ow eee ee ee ES we we wane In 
through streets of city, damages pay able only to lot owners . IN 
for dam or ditch constructed to remedy change in stream . Ilr 


eaneeee rr rar ar 2 ar E . e... Fn X 
for drain s KIV 


CONSUMERS OF WATER— 


may transfer right . a. ee eee we ew ee ‘œo VI 


or change place or manner of USC.. 2. 2. ee eee VI 

not to authorize conveyance of water through any other 
Aithia eaa bbe ee es A eee E VI 
conveyance and agreement for transfer to bein writing. VI 
and recorded ., 6... 6 ar er ee N S VI 
certificate of change of place of use to be filed and recorded. VI 

certificate of names of, under every ditch, ete , to be made 
and recorded by proprietors of ditch. 2... 0.5 % VI 
certificate prima facie evidence ae a eae ee VI 


any consumer or person injured by such certificate or omus- 
sion to make the same may mng svit to establish Ins 
right .. nae Se erassursręeasawnan e VÝ 


parties and proceedings in suh tita., oo ee ee VI 

not required to pay royalty s.. saser z Wea Ix 

may require proprietors of ditch to construct gates and 
outlets. . s. G Vesa Aois are ere IX 


may agree with proprietors of ditch to construct and main- 
tain such gates; neglect todo so, penalty «2+ +e ete Ix 
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CONSUMERS OF WATER—CONTINUED— 
superintendent of ditch to measure waterto . . E 
under any lateral may apporut superintendent thereof; salary 
of superintendent .. sé - 
having obtained right to use of water entitled to continue 
enjoyment, proviso .. >. eo, aes EE E 


having abandoned not entitled to resume use of water ... 

refusing to pay water rates or comply with regulations of 
carrier equivalent to abandontent a saa 

those first enjoying waters of ditch; ete ‘to amount reasoiia- 
bly sufficient, of one priority a 

all grants, leases, etc , tó others void as againstthem . 

proceedings for establishing mghts and pnoritiesof . . 

appeals.. l, «a. 7 


ry 


aasma se ` 


COUNTY COMMISSIONERS— 


ry 


“order to beim furce two years , 


regulation of proceedings for establishing water nghts . 
rate to be adjusted according to distance carried, ban it 
if consumer under any enlargement depraved of water in 
tune of scarcity, reasonable diminution . , , 
maximum rate to those usipg water during the whole year , 
maximum) rate to those using only occasionally . . 
maximum rate for water stored in reservoirs 


cost of proceedings ., saae e hee fat ae 

any member may issue subpoenas, how served " 

may require proprietor of works to produce records , . 
any member may administer oaths She oange Sat cass 
fees of shemff and constable for serving process ... 


swearing falsely before penury. . S 
refusal to obey subpoena contempt of district court , 
cost of proceeding, how apportioned OD, = ieee eek 


no party to examine more than four witnesses, etc... . 
every member of the board interested to suggest his interest 

of record and venue to be changed.. pa a 
petition for change of venue. . Mog T wie aa A 
if venue changed referee to be appontited to take testimony , 
to be reduced to writing in narrative form . sags «4. 
clerk to certify order of change of vefue to clerk of county to 


which sent 2... 2.6. ar Ne SS ‘ 
proceedings thereupon es Re. Salen (ohm 
appeals and writs of error allowed pn are, za 
what may bè assigned for error rar ae ae 
what)taken as part of the record, . . Moe Bee ee 4 


pill of exceptions. na ee ee ee ee we 
commissioners refusing to sign bill of exceptions same to be 

established by affidavit of bystanders.. na> ssas 
appeal not to operate as supersedeas, save by order, etc. « 


appeals, how designated rs rsrs er Pa 
scire facias, how served bais an ow e a WR 
proceedings on appeal as in other cases.. e...’ 
costs to be ın discretion of court ..... ras 


DISTRIBUTION OF WATER— 


to be according to table of priomties. , ss «©. > s 
according to decree heretofore rendered until, etc. ; 
proprietors of each ditch to appoint superintendent for . 
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DITCHES AND CONDUITS— 


`~ 


fo be located along the shortest route, etc . a aye > se 
q may be enlarged for carrying the waters of other proprietors 
proceedings for securing such enlargement asa. 
finalrule for 2.2... nana tee 
natural str-~ms may be made partof . e sesen 
head-gate to be placed in. . . eae erea 
to be made satisfactory to the water commissioner , . 
rating flume to be constructed on order of state engineer ų 
to be cleaned and repaired by the fifteenth of Apni annually 
proprietors liable in damages to those injured by their default 
proprietors failing to construct or maintaim head-gate or rat- 
ing flume in; penalty for.. :. tone wee n 
water to be excluded from 2... 0 2... 0777" oe 
turning water into after excluded by water commissioner . 
persons constructing to keep all public highways open ., 


and construct bridge over . wae - . . 
penalty... s fh. eee . ~> © 
proprietors to maintain and prevent waste of water from 
liable in damages. rr ‘s : 
proprietors to permit state engineer, etc, to measure and 
rate. 2. ee a ra a a 
persons hereafter constructing to file x maps with descriptive 
statement. sf eee tee e. seso 
to be venfied . we aa . . e 
proprietor to appoint superintendent of and certify naine 
and address fo state engineer, . . - 


in case of death to fill vacancy and certify name and address 
to state engineer» esse soer 5 eee te kee 
named in former decrees, Proprietors proposing enlarge- 


ment, how to proeced . wee rs 
propnietors of may procure water to be carried in other works 
without loss of priority -< . oe . 


DOMESTIC PURPOSES— 


— 4s ek 


dened .... ee y o saxea 
includes irrigation of one-half acre about house. aag ssa 
procuring water for aud applying to other uses, ete., a misde- 
meanor., ... ~ - tee ees 
carrier for irrigation not required to dehser for, except,ete . 
water may be taken for from any ditch at any public road 


crossing ` esa s ez 
or by any person on hnis own langs. sssaaa s 
or lands of others by license 7 sse . 


or without such liceuse where fands uninclosed .. 

person resorting to ditch for, to see that no injury be done . 
person enttied to water for imrigation may All cisterns for. 
water not to be turned inte open ditch for supplying when 


resulting in unreasonable waste- .. a.’ ` . 
towns and cities may coustruct works to take water for. . 
may condemn water tight for .. cree ee 
DRAINAGE— 


proprietor of saturated lands may cut trenches and lay pipes 
for draining through lands ofothers. . |. eee 
may condemn right of way . bee ee eee 
may collect and appropriate such waters a... s .. 
may cause the sanie to be carried in ditch, etc., of other pro- 
prietors . . es ae sansssee sa oe 
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INDEX: 


EMINENT DOMAIN— 


see Condemnation, 


FEES— 


of clerks of district court for certifying and trausmutting 
former decrees and depositions 3 p ; 
. of water commnrssioner seming citations, etc Kara Nee 
of witnesses attending before referees 
A of state’s attorney and referee ., Sa 
how costs of proceedings for adjudication SE priority appor- 
troued and paid. My its se oy 
; of publishers of newspapers ei suede ke 
sheriff and constable for subpoenas served from county com- 
mussioners ... Sacer AMer cS erage Sr -S 
witnesses attending county commissioners ... . ve, 


_ RENCES— 5 


proprietors of dıtches may erect to exclude stock a8 

free passage to be left for road crossmgs . 4... “as 
and opportunity at <8 wk 

gates at the head-gate, rating-Alume, ete te I seem 

openings in all cattle ranges . ee n 
proprietors of lands may open passage through pa ote 

: proprietor of abutting on stream or reservoir to place and 

matntain gates in for passage of water commissioner, etc 


FINES, ETC — - 


prosecutions for before a justice of the peace 1m certain 
_commties oe. ee ig $ aa y 
2 pgisdiction of justice P E S 
may hold to bail in certain cases. s o sn soea ao >a 
person accused entitled to trial by jury is. tatag e Sa 
appeals allowed š E aA > > 
fines to be paid into the general fund of the county. . a.a 
or where water district, efc., incorporated to the 
treasurer of such water -district, etc IEE 


FORMER DECREES— 


not to be read m evidence ex . E gai 
proprietors of works named in proposing enlargement, how 
to proceed versa snein See al Wb 8 aS we ere 


former depositions not to be read, etc. Spies - ta 
HEAD GATE— 

to be placed in any ditch hereafter constructed diverting 
water from natural stream . . x yi PN 

im ditches heretofore constructed within ninety days after 
passage of this act... . 2.2.2. 2. tae 

or af out of repair, or iusufficient, to be made satisfactory to 
water commissioner. . .. ~ D g 

lock andske to be pfaced ou . E E 


one key f gate to be delivered to water commissioner. . 
to be placed Hear head of ditch |.. aao oar 
gate to be arranged so as to exclude any part of waters 
and locked at any place. . a oie Gn hae, Sees 
- failure to construct or repair, or place suitable Jock on or 
deliver one key to water comnussioner ue 3 
second offense. .. aae eves meses 
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5a 3 
s ART. 
HEAD GATĘ—CONTINUED— 
proprietors hable in damages to those injured by their 
~ Gefault oe. we ee eee eee IV 
proprietors failing to construct or maintain, water to be 
excluded e 2 ee ee eee eee Pear a aera er ar IV 
ditch to be filled.. ..... « a eis inten AE N S Iv 
cost of filling to be paid by county and recovered from pro- 
prietars...... a’ See Wet (eal SS Iv 
_ ditch and water might to be sold on execution... . 2... Iv 
sale nof to ampair right of consumers... 2 ae ee ee "iv 
redemption allowed... . . eii ae ar ee esse & IV 
unlawful interference with; penalty... as esane XMI 
second offense. ......-. ` eee a e NE 
INJUNCTIONS— 
not to be allowed against state engineer, superintendent of 
irrigation or water commissioner without notice .. . Vv 
any person may be made party to suit, Sake coke are v 
costs not to be allowed agatnst officer unless, etc ` v 
district attorney to defeud .. a 2. ...2-. oko v 
prelitninary not to issue to restrain the enforcement of frat ` 
decree 1. --.. A $ Stare ee ca ao Vil 
LAKES AND PONDS— 
belong to land wheresituate. 2... 2. ee ee ee ea II 
MEASUREMENT OP WATER— 
+ 
unit of measurement of flowing water, cubic foot ..... y 
unit of measurement of stagnant water, acre foot..  .. v 
acre footdeined ..,. ....- Scan! eae “He v 


state engineer to prescribe formula for estimating capacity . VII 
agreements, etc, for delivery of water by inch or acre to 
ascertain amount in cubic feet per second .. sf... VII 


MILLS AND MANUFACTORIES— 


lands may be condemned for site of and for tail-race and 
roads from... eee Dee ee eera‘ alte TH 


NATURAL STREAMS— 


appropriation of waterof.. . 0... ee ee ` Faa IL 

waters discharged from lake, marsh; bog, partof . A II 

waters seeping from ditch part ofa.. .. d wae . If 
NOTICE— ‘ : ` y 

service of or posting, how proven 2... 4, 0.0 eee eee VILI 

fees of publisher of newspaper, 2... 2 wee ene VIII 

posting in heu of publication», . sess > tees VIIL 


PRIORITY OF RIGHT— 


dates from commencement of via heretofore constructed 
if due diligence be used. . 


Bg eel lal eee ee % II 


from filing on map of works heréafter constructed, proviso It 
among consumers of water from same works. ...-...- IX 
order not to be disturbed by discharge of wastewater from 

one ditch into another. .. ta Iv 
clerk of district court to certify copy of decree to state engin- 

EET eases osansa è hess nassen s.. ¥ 
state engineer to prepare sted of prionties Big «Stan ata v 
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PRIORITY OF RIGHT—Continven— 


* 


PROPRIETORS OF DITCHES, ETC — 


f 
? 


< 


and table of the dtches, ete", within each division. . . z 
contents of tables of priorities... . as- ee 
and for each water district . ss 
transmit a copy thereof to each superintendent of irmgation 
and water commissioner - e. s 0 1. eee sero 
no claim of pnonity to be regarded unless set forth in tables - 
until decrees be rendergd pursuant to this act, former decrees, 


e.a >. . 


ito be regarded |. , EE E E 
former decrees not validated or made obligatory. . ..' 
award by former decree deemed lost by non-user see 


as to water appropriated for other purposes than utigation, i 
or where no decree hath been made, to be ascertained by 
state engineer .... 

proprietors of ditches te make certificate of those entitled to 
use of water... ae Ls 

certificate prima facie evidence. . «2.656. 

persons not named in certificate may bring suit to estabush 
might Preteen rae aris are ae eee ae 

or consumer under any ditch, proprietors whereof 

fau to make ceruficate. , aaa 2.6.0. 6 


eve se <.. . 


atate >.. æ 


parties to suit and proceedings... .... ESTEAN 
of consumers of water under ditch to amount to which rea- 
» sonably sufficient, all equal. . 2.00. sso tee 
proceedings for establishing among consumers. . = 
costs in such proceedings. . ax is vaen Ce. eS 
appeals and writs of error. . .. eas be BB beast 


‘may fence ditch 
may ‘apply to state engineer for order ‘fixing tune of con- 
struction 


sasa enana es. ye eee 


oe 2 we . e.. + ~ « 


to maimmtain banks ofin repair.. . , 2- aie. Ads 
suffering to run to waste hable to fine z Ea ana 
to make certificate of persons entitled to water... 0. . 
not to exact or receive royalty or bonus . , Steere 
penalty ... Rs as oe 7 shy 
refusing to deliver water on tender or payment of lawful 
rate, penalty . E ae aera gcse Sey 


not required to yield up water diverted for own use. . a. 
allowed reasonable time to prepare lands for irmgation or 


works for operation . 2.5.6.0 6 ee eee x 
corporation refusing to deliver water, etc , attorney general 
to institute guo warranto . Pa ae a a ee oe 


officers of corporations, superintendents and agents punish- 
able as if the thing were done for thew own benefit .. 
required to keep flow of water iu ditch from April 15,to No- 


yember I5, 2. ea eee $ Sei 4 hts 
to construct and maintain oullets and gates for delivering 
water to CONSUMCIS , s e s e e ee es 


multiplicity of outlets to be avoided, location of outlets to be 
under control of superintendent, proprietors may agree 
with consumer to construct and maintain outlets and 
gates sw. ee. rae’ ais . 

gate to be constructed so as to be set and locked. EE E 

omitting to construct gate when required by any water com- 
missioner; penalty. aseo fee ee ee ‘s 
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PROPRIETORS OF DITCHES, ETC.—CONTINUED— 
superintendent of ditches to measure water to consumers . 
to apportion in time of scarcity a. sses . 
liable in damages for refusing to deliver water .... 
person having procured right to use water to continue enjoy- 
ment .. sel sa aed OS A Ea E eee E 
may procure water to be carried 1n works of any other carrier 


RATING FLUMES— ‘ 


to be constructed on order of state engineer, and always 
maintained In good order, ete 6 ww we ee ee ors 
failure to construct, repair or renew; penalty . sasso 
persisting in such failure .,... i. CE REE, RS 
proprietors failing to construct or maintain, water to, be ex- 
. cluded È bu E A E A E ok we 
state engineer to issue instructions 4s to location and manner 
‘of comstruction. . ee sss eas ee . 


RATING OF DITCHES AND RESERVOIRS— ‘ 
proprietors to permit. . sessa ; Re ls WES ES 

E order of district court for .... Be a eds set cag en Bua 
water commussioner to fill works for purpose of ra ern) 
supermtendent toassistin . .. en aes ‘i oi 
deputy irrigation engineers tomake....... Pas 
certificate of . .. Wiel! aane a Se tel ee ae Ke 

to be verified . .. 2.2.50 - o E eh av Galen ee 6 

penalty for false ‘ hel aoe E MGs @ Sire Se Rat 


certificate to be transmitted to state engineer .. . 
state engineer to approve or disapprove . 2... +o 
estimate of capacity in heu of measurement and rating. . . 
certificate of to be prema facie evidence of maximum capacity 
procuring false certificate; pemalty. ss 6 oe ee te ee ee 


* 
` 
. 
. 


REFEREE— — i 
see Adjudication ho oom 
appointment ..... Sr ee sasa’aoo 


not to be interested in ditch, or consumer of water therefrom, 


à 


nor counsel nor attorney- for proprietors... sss. 


duties of .. Pan OT eT a ee eR ee ee 
- may administer oaths and issue subpcenas.. . . . sive 
~ cause depositions to be copied in type-writing . .. 0. we 


may be removed by district Court as sss ese eee 
to turn over to successor all depositions, etc., in his hands. . 
compensation of, how apportioned and paid ....... 
accepting of appointment being disqualified .... aa 
interest ın works or stock of corporation or accepting employ- 
ment of proprietor, etc, dunung continuance in office; 
penalty . ae en i 
willfully refusing to perform an auiyrequived of, penalty . 
destroying or suppressing any deposition or document, 
penalty... s wae Say “at gh oer Tae Ee eel veh aoa ce: 


` 


makıng any false report of testimony os aes 4) wae 4 
RESERVOIRS— i 


storage of unappropriated or flood waters allowed... sr. 

retention by of flood waters previously appropnated, water 
commiuséioner to open gates 1... eee we eee 

person entitled to use water may store the saime for future 


eH ee . s.s 


use .. ee Cr szsse’s So À 
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ART SEC. 
Ix 9 
re 9 
IX 10 
Ix IX 
x PAS 
Iv 6 
Iv 9 
Iv 9 
Iv uw 
VII 9 
Iv 16 
Iv 16 
Iv 16 
Iv 16 
Vv 16 
v 16 
y 16 
v 18 
VUI 12 
VII 12 
VII 12 
VIL 31 
VIII 53 
VIIL 19 
VOI , 20 
VILI 26-27-28 
VIII 27 
VIII 28 
VII 29 
VIIT 29 
VIT 52 
VII 53 
VII 53 
VIII 53 
VIIL 53 
VI 53 
ne 7 
I 7 
II 8 


a 


RIGHT OF WAY— 


INDEX 


RESERVOIRS -COonTINUED— 


- plans and specifications of to be submitted to state engineer 
in certan cases 2. sesers e ee ee te 
work not to proceed until plans, etc , approved E Y 
constructing without approval of engineer a misdemeanor . 


fine and imprisonment. . ....7 «se. a Re 
works to be abated . sie alate’, Somes $ n 
costs of abatement.of, how collected . z š 
persons hereafter constructing, to file maps wath descriptive 
statement ... . . aaa mi) Me” ee 
to be verified s dan aa Oa aya 
“proprietors of feach to appoint superintendent and certify 
name and address to state engineer. . Fs $ 
“incase of death to fill vacaticies and certify name and ad- 
dress to state engmeer.... s>s > sone, ee 
- proprietors to keepin repair ... ` RES ` 
to construct and maintain outlets and gates for dely- 
ering water to consumers . . any 


muluplicity of autlets to be avoided, location of. outlets to be 
under control of superintendent, proprietors of may agree 
with consumers to construct and maintain outlets aud 
gates . i ana E < s 
gates to be constructed so as to be set and locked . . . 
‘omitting to construct gate when required by any consumer, 
penalty. e ses 6. . 


superintendent to measure water to consumers n 
to apportion ın time of scarety = . a 
proprietors of may procure water to be stored mm other works 
without loss of prionty P x 


condemnation of Jands for site of, see "Condemnation 


9 


see Condemation 


ROADS— 
waste gate to be constructed to prevent flooding of . .. 
any person may take water from ditch at., .. 
free passage over all ditches to be left at . . 
proprietors of ditches, reservoirs etc., to construct bridges . 
penalty . ss ee we » in E a Wied, A R ogy 


ROTATION OF WATER— 


persous entitled to use of water from the same ditch, etc, 
may agree for.. . oo E ia x 
agreement may be for any season or part of season. 
any number of consumers of same ditch, ete , may agree 1u 
writing for, but not ın such manner as to diminish sup- 
ply of other consumers . : 
. propnetors-of ditches from same stream may agree for by con- 
sentin writing of consumers from . EOT 
but not in such manner as to diminish supply of 
water of consumers from other ditches, etc 
agreemeut for to be delivered to supermtendent of ditch, etc 


wary 


superintendent to observe agreement for . , en eT 
" agreement for between proprietors of ditches, ete , to be de- 

i lavered to state engineer for approval Se ` 
not to approve ıf manifestly ımjurious, ,,. $ 


may retract approval or prescribe conditions .. 
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ROTATION OF WATER—CONTINUED— 
rehearing allowed .. . CMON A: GGUS a, Se 
proceedings thereon a... 2. ew ee ee ee 
application to court against sew eee ogee E 
agreement for not to impair rights af incumbrancers. . 
or rights of parties thereto as against other persons . 
agreements for more than one season to be recorded ın office 
OF recordera ace eee Se ey ee RR ON eee 


SEEPAGE— 


water not to be turned into ditches for domestic use when 
would result ın unreasonable loss by ss 2 2 6 ee ee 
such water may be appropmated. . 1... eee eee 
no vested right acquired by appropnation of as against pro- 
prietors of works Stic Se tw eR E eis. ai eis 
ascertainment of where waters carned an ditch of another 
POPTIEtON: aye eee 2: eS Oe. Siw. we fee SNe ee de ce 
oran natural stream. 2... ee ee 
waters part of natural stream . 2... 1 1 caase 


£ 


, 


t 


STATES ATTORNEY— 


See adjudication 
appointmentof . las ee ee ee te eee > 
not to be interested in ditch, etc , or consumer of water there- 
from, or counsel or attorney for proprietors ....... 
duties Of aie. lec ok were a aes aR š 
may be removed by district court a 1. eee socso 
may interpose exceptions to report ins te a fey gw 
compensation, how apportioned and paid a sea ese >. 
accepting of appointment being disquahfied . n... 
purchase of interest 1n works or stock of corporation or 
accepting employment of proprietor dunng coutinuance’ 
in office; penalty. . 2... 2 eee oe ee 
willfully refusing to perform any duty required of hım, des- 
troying or suppressing any deposition or document, 
penalty . . -> O 
conniving at any false claim; penalty «a.s.a 2... sa 


STATE ENGINEER— . 


to examine plans, etc, of reservoirs. 2... aso Png 
file and preservesame «sanser ee ee we ‘a’ 
appeal ta or from order of water commussioner for repairing 
or renewing head-gate . . Deo. ea Nok 
may order rating fume constructed in any ditch, one 8 
to be permitted to pass over private lands in discharge of his 
duties... 2...) a a ee Ce AiE e Ai 
to be appointed by governor .. pass sasao 
term of office, four years it Oe A ahs CaS; Ts Oh, 
qualifications of poe AS E E ie aian GE, eee 
oath and bond... s.s 0 wee ee ee CERE 
secretary of state to provide office, furmture, instruments, 
stationery, éte... aretha P ah Pe 
seal of < r. ee awe we ee oe eens . 
seal forged, counterfeit, or improper using of >. ...... 
salary . ase. sa ee a 
to keep account of all expenses and expenditures ... . 
te purchase matenal necessary, etc, and dispose of same 
when no longer needed e. ee nee te eee eee 
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STATE ENGINEER—ConrTINvED— 


to have general control of survey of streams, works for diyer- 
sion, etc,, of water, control of distribution of water for all 
purposes, may require advice of attorney general, to 
keep record of all measurements and reports and deliver 
same to successor in office, take observations of daly 
mean‘*discharge of prme:pal streams and keep record 
thereof, collect information touching raim-fall, etc, and 
other matters, to give his counsel and services toany other 


officer, etc , of the state was ‘ a 

to appoint assistant state engineer and revoke appomtment, 
responsible for their misconduct . ~ oe ee 

to use cubic foot in measurement ` . 

to appoint ngaton engineers and revoke appointments 

to examune applicants ara 

to audit and apportion accounts of superintendent of riga- 
hon - > + - 

to approve regulations prescribed by superintendent of im- 
gation ` © > ` > 


appeals to, from orders or regulations of supermtendent : 
notice of hearıng and proceedings tn such appeal see 


may visit works of parties interested . Les 
courts! imay give relief against acts of Lo - 
no imjunchon to be allowed against without notice : 
costs not to be taxed against unless, etc Lee 
district’ attorney to defend . cae ` ` 


to audit, apportion and allow accounts of water commissioner 
to appoint assistant water commissioners and audit and ap- 


prove ther accounts too aoa ee 
to fix penalty in bond of water comnussioner and approve 
sureties . . — ` - 


to keep record of bond, certified copy to be evidence 

to prepare register of priorities and table of pnonties and 
transmit copies to superintendent of irrigation and water 
comuuissioners rn ra ara 

to enter therein all supplements and amendments, to distrib- 
utewater appropriated for other r purposes than irgation, 
or Where uo decree hath been made according to the best 
information accessable to him ` 

to furnish superintendent of ırigation plats of the astenes, 


etcy in each water district . ` . 
to transmit annually to superintendent of irrigation, blanks 
or reports -- : z 
may require of superintendent of irrigation and water com- 
musblouers reports as to any matter. pa . 
to preserve reports of water commussioners aud supenntend- 
gats of irmgation Le . 
report to governor thirty days prior to each session of general 
assembly -> -- . ` vsa’ 


not lable ın damages unless guilty of corruption, etc . o’ 
to issue printed instructions as to rating flumes, measure- 


ment and rating of ditches, etc vaa ʻa ele 
to preschibe formula for estimating capacity esas 


to cause blanks for notes of survey and blank sheets for maps 
to bë delivered to assistants and deputies, . . 
to causexmaps and notes of survey to be examined, to endorse 


his approval if correct we, . 
to presetve the same ım his office e- 
or return for correction we eee 
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i STATE ENGINEER—CoNnTmMUED— 
to prepare index of surveys of ditches, ete . .. Paes 
and copies of map and field notes of each ditch, etc. 
and transmit the same to clerk of distryct court . me 
to examine certificates of measurement and rating . atk 


uf approved, transmit one copy to the clerk of district court 
if disapproved, to return to superintendent of ditch . 


proceedings on returns .. . eae owe SRA A 
estimate of capacity allowed in heu of measurement aud 
rating . Cam S So ido eet og 


to furnish Blakes for statements as to artesian welis . 
to fix reasonable time for comptetion of works, and applica- 
tion of water. Gye @a Me oe ears puah 


en e reee e 


f . SUBTERRANEAN WATERS— 


subject to appropriation . , Sais a ris seen 
f percolating waters supplying subterranean chanuel not to be 
2 diverted,ete . sasse n siea ee a 


proprietors of lands miay nevertheless excavate for cellars or 
operate mimes or quarmes or excavate drains... z. 

proprietors of land may sink wells and collect percolating 
waters .. se ane Coe st i ok ans, og a sy 

naturally discharging into superficial stream not to be appro- 
pnated ta ptejudice of prior appropnator of stream. . 


SUPERINTENDENTS OF DITCHES, ETC.— 


proprietors of ditch to appoint . PE tat EE Xe 
and certify name and address to state engineer. . 

process may be served upon . . S y uk ae 

name and address to be certified to w ater commissioner , 

name and address of successor to be certified, ete . ~ . 

to assist person appointed by state engineer or district court 


an rating works... -ns Z ar a En pana 
extorting unlawful bonus or royalty . a a bets Mie 
to measure water to cousumers . spese ay pepe 
penalty for neglect. ssas ee š 


. 


to distribute water according to agreement for rotation š 


SUPERINTENDENT OF IRRIGATION— 


to institute suits to restrain unnecessary retention or waste 


of waters by townsand cites... -a 2 oye ees 
appeal to from order of water commissioner for repairing or 
renewing head-gate. . Pes es š 


to be permitted to pass over private lands in discharge of his 


duties. 2 eee we ee ee ee g 


appointment of and term of office r gh See i 

,  vacanciesinoffice of . .. . a ae ee 

oath and bond... . Soe . te SE A 
compensation of ... .. ce ae a k 
to keep account of expenditures. , ee erora a 
to be allowed on order and certificate of state engin- 

eer and paid by counties . Sa 4 

state engineer not to allow manifestly false charges .... 
to control water commissioners a | es. oe ` 
t to be under supervision of state engineer . . Š è 


to distribute water in accordance with decrees, arasso 
to make regulations for secunng fair distribution of water , 
may call out water commissioners at any time... < 
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SUPERINTENDENT OF IRRIGATION—CONTINUED— 


may discharge duties of water commissioners ; y 
cpurts may give relief against acts of. . ay 3 a ob 
Ha injunction to be allowed against without notice 
-costs not to be taxed againsf, unless, etc x es 
district attorney to defend r z aare e a 


to assume duties whenever directed by state engineer, or 
when first water commussioner called out. 3 


> to continue until, ete . sf cn 
: governor may remove $ ; 7 aces 
] to have powers of peace officer ,. Whee 
may arrest any person opening head-gates, etc, without 
authonty eh gy Rainin he Wh 


‘ 


to be furnished with table of prone by state engineer .. 
to return same to state engineer when reqtured, ete 
no clam of prionties to be regarded unless set forth in tables 


to distribute water according to table of priorities . mr 
but only to the extent needful Sr feta. aes, aie 
to close down head-gates .. . Bilan eco. ct 
but only if thereby the water may pass to ditch hav- 
ing priority ofright . .- wee . 
to preserve all reports of water comnussioner .. =. 


to ascertam what ditches, etc , are not receiving their supply 
“and cause water efimmussioner to close head-gate of ditch 
receiving excess : 2% . 
but not uniess the water can-be given to ditch having 
priority rs rr Cr eses’ 
to transmit plats to water commissioner eins, ates, Mathers, 
to note on plats all corrections necessary ohne > 48 
to return plats to state engineer . k 
to transmit to state engineer reports of the water commis- 
sioners with suggestions for remedying defects ın the 
Jaw . ab Ss susr Mess ae 
to report to state enginger upon any matter required , ‘ 
to turn aver to successor all plats, instructions, tables of 
priorities, keys of head-gates, ete .. Š i <3 
not liable in damages unless guilty of corruption, ete, a., 


3 


3 
TRANSFERS— = 


N 
lwater rights may be assigned or place or purpose of use 
3 changed . x ks ce a Š 
without impairing pnonty or right tes œ 
one of several proprietors not to divert water into other works 


we 


. 


jto bein writing... e s 


l 


to take eftect from filing for Teora 
place or manner of use ta be certified and certificate recorded 


fees of clerk for recording . . . i a 
proprietors of ditch may cause water to be carried in another 
, ditch without loss of priority . ` soe 


UNLAWFUL INTERFERENCE WITH WORKS— 


unlawful raising of head-gate of ditch pr gate of lateral 


r whereby offender 1s supplied, or lowering gate whereby , 


» other persons are supplied, willfully preventing any other 
person from receiving lawful supply, cutting and break- 
ing down head-gate or gate of any lateral, or breaking or 

' throwing down embankments or other part of works, 
penalty. . Š Ss sigh, ae Da ia 
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UNLAWFUL INTERFERENCE WITH WORKS—ConTINUED—~ 
second offense . . . bo spoyul ele eva, ate woes, a. 
water flowing unlawfully on two occasions within thirty 

z days, to the fields, etc, of any person, prima facie evi- 

dence that subsequent improper diversion thereof was 

procured by the person to whose works, fields, etc , water 

improperly diverted, . sess Aare a: fet othe 
provisions of the criminal code not repealed oie Gee Se 


WASTE— 


hS 
Sa, 


or use in excessive quantity prohibited .. sss eserse 
persons guilty of, hable to fine- . .- 2... -6- oar 
and foralldamages.,. arry Sido anA SSD 933 


“WASTE GATES— 


to be constructed on order of state engineer... ° sasa 
WASTE WATER— P 


to be discharged into ditch next in prionty. seses sa 
not without consent of proprietors thereof. . 2. ... owe 
not so as to disturb the order of priomty . . P eects 


WATER COMMISSIONERS-— 


to institute suit to restrain city or town from waste or un- 
necessary accumulation of water... . 2. ea eee 
to open the gates of reservoir detaining flood-water previously 
appropnated... ..- eae? Se sree S 
may order head-gate in works heretofore constructed to be 
renewed, repaired, etc. Sola eae ee ee calves 
appeal allowed from order of 1n such cases, to superintendent 
of irrigation . Sete Vedanta ceclajwied” tees: E N 
to have one key of head-gate ... re + 
may exclude water from ditch for failnre to construct or 
maintain head-gate. .. asa et ee es . 
to fill ditch for purpose of rating whenever required, ete. . . 
to be permitted to pass over private lands in discharge of ms 
duty ... eueege E E Se E rae A E iw 
to close gates after passing Bo a, ah: Aadatan EA 
courts may give relief against acts of . . creas 
no injunction to be allowed against without notice .. 
costs not to be taxed againsfuntess, etc... 2... ee 
district attorney to defend . Se eke E a ee: Som, 3 
appointment of, to be revoked by state engineer, to be resi- 
dent of district, term of office of, compensation of; to keep 
just and true accounts; contpensation, how allowed, ap- 
portioned and paid.. . oe se 
ta report to superintendent of wngation when called out and 
when services no longer required aE a cab els EN . 
oath and bond .... Saera ia bo ale ce ss 
vacancies in office to be filled by governor ..,.. os 
the governor may remove . - ` TEREE 
not to assume duties until called out by superintendent of 
irrigation or superintendents. of twoor more ditches, etc , 
not to receive compensation after necessity for services 
ended ieee, Oe ce el og qk tee oa 
to have powers of peace officer ...... > sone 
may arrest any person opening head-gates, ete, without 
authority e.. 2-2 ee ee ee secors ea 
to be furnished with table of priorities by state enginer .. . 
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WATER COMMISSIONERS—ConTINURED— 
ta return satne tostate engineer when required .. 1... 
‘ no claim of priority to be regarded unless set forth in tables 
to distribute water according to table of priorities. . -a 


` but only to extend needful ... arg 5 
to close down head-gates a” fe aata Ra 
but only if thereby water may pass to ditch having 'pronty 
of nght . .. Boe EA E A ae 


to report weekly to superintendent of irngation amount of 
water necessary for aud flowing in the district, whether 
increasing or decreasing . . < sa «+s 
the ditch latest 1m priority supphed, the amount flow- 
ing out of district, ete.. s3 a. PO er 
not required to abandon other matters, etc,, in order to report 
to, reserve plats of, etc., and return the same with corrections 
to superintendent of wrigation .. eh. | ee the 
to report annually to superintendent of irrigation as to each 
ditch, number of days water carried, average amount, 
number of acres urigated, number of days employed by 
him, etc .. So [Se tei Ae Nes 
to turn over to successor all plats, mstructions, tables of 
pnorities, keys of head-gates, etc . ee ee a 
not’ to quit his office without authority of state engineer . 
to preserve records of superintendents of ditches - ES 
not hable 1u damages unless guilty of corruption, ete, , - 
„m to serve citations on owners of ditches upon petition for ad- 


> 


judieation of priorities eee sie ON 
WATER DISteEsS 
defined * ise Tes rue ee Sega 
other water districts may be formed by consolidation or 
division. . . Ewi wi 


waters diverted from stream on one side for irmgation, and 
alterward carried across stream, all lands so irmgated in 
district wherein 13 the head of the ditch . . . n 
incorporation of, on petition of thirty electors, governor to 


appoint commussion to hold election siege) exec a ae ce 
secretary to give notice to commussioners š 
commissioners to organize and appoint place of meeting - 
majority may exercise powers of commission se 


less number may adjourn from day to day .. 

meeting of commission may be called by president or two 
members y a ” . 

notice, how served... ee | kte . 

commission to fix places of election 1n each precinet . 

precinct to be the same as at last general election in 
counties 7 gis Woe ele. 

commussion, fix day of election, appoimt Judges, and cause 
notice to be published and posted . 

clerk of commission keep record of proceedings... sar’ 


county clerk to deliver ballot box to judges a 
Judge not attending, place filled by electors present , x 
judges to appoint clerks of election. . ar 
judges and clerks to be sworn, ...... °. F Š 
general law to control as to receipt of ballot, poll-list, chal- 
lenge of voters and other matters of deta... .. A 
powers of judges to be the same.. .... .. ` 
polls, when to be opened . . ...4. EOT 
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Š . ART. 
WATER DISTRICTS—ConrinveD— ra 
canvass of votes and certificate thereof. . s 0 ce es XV 
certificate and list of voters and tally sheets to be transmitted 
toclerkofcommission ..... ihe XV 
ballots, poll list and tally sheets with ballot-boxes to be re- 
turned to county clerk . eo ar “Ace otal ers XV 
form of ballots „s. 2 6 we ee eee seus i XV 
commission to canvass votes... fe eee ee ee es xv 
form of certificate .. ssaa enc uo Sa, fone -XV 
copy to be transmitted to secretary re XV 
original returns and record of commission to be delivered to“ 
clerk of board of directors. . ee E eee XV 


proclamation of the result to be issued . . So heh 3a XV 
five directors to be appointed for district. . . Saeed xv 
compensation of commissioners, judges and clerks of elec- 

tions, how ascertained, apportioned and pad ..... xv 
water district to be a corporation, name of Gn EE, XV 
board of directors to assemble and appoint president, treas- 

urer and clerk and adopt by-laws. se. - Rao os XV 


stated meetings of. 2... esea AS os xv 
election of board ... nee Sei Sie ) dine ke J XV 
who eligible gaia ese Ds as anette a xV_ 
members elected to cast lots to determine length of term xV 
election to fill one vacancy annually thereafter s HER xv 
board of directors may adopt by-laws... . ier xv 
powers of board of directars ......- DnA ga xv 
~ board may fill vacancies Satis His 4s Heh a A XV 
person appointed to hold until neat election ... ` XV 
violation of by-laws of water district may be prosecuted be- 

‘ fore a justice of the peace .. 2... SF Mee sig So xv 
fine not to exceed three hundred dollars .. . 2. aa XV 
offender may be imprsoned until payment... 2.6. XV 

“ __ by-law imposing fine to be published, and until not of effect XV 
by-laws, how proved. ases ss o fe ee ee SV 
disincorporation of. ns ee Bs Sa ae He ee ew es xv 
directors ın office to remain for disposing of properties and 

discharging debts ..- sassa «+ - Stas, oe RV 
disimcorporation not to discharge“any debt, nor exonerate 

properties in district from taxation ... 2... 2s’ xv 
directors to continue to annually levy taxes for discharging 

debt 2.2.7. E E XV 
may appoint officers for assessing and collecting 

taxes, dre ee ee ees $ ages ons XV 
moneys in the treasury not necessary mhy be loaned out on 

first mortgages of real estate mthın the district... XV 

compensation of directors . . aie. hw po LES XV 

‘no loan to be made to member of board of directors, etc , xV 
treasurer nusappropniating funds of, penalty oe XV 
property of inhabitants not to be taken im execution for 

debts of water distnct . - Banoe. “poy totes hie. XV 
WATER DIVISIONS— ; i 
defined i ssa «©. f+ 0s ew ee fare ete) WEL 


waters diverted from drainage basin of one to another to be 
deemed part of water division from which taken in re- 
spect of the adjudication of rights and priorities and. 
control of diversion... . . eA. Shs Gasol we ig vor 
im respect of distribution and adnumistration among the con- 
sumers within water division aud water distret into 
which first carried .... wel args ied wees VoL 
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WATER DIVISIONS—ConTINvED— E E 
| may become incorporated .... <as> T ek Ny Baa oy 
' manner of appointment of directors. . , otal OS 
may agree for purchase of nghts of prior appropriator 10 
lower parts of division, ete .. + < 
may borrow money for affecting such purchase and issue 
ndes eee es . oA Sah Cah 


only by irrepealable by-laws proythüg for levy of tax, etc. 
> hmt of indebtedness which may be contracted . 2... 
no such agreement to be entered into until approved by two- 
thirds of the tax-payers 2... 1.60 6 se tae 
+ diré&jors may enact by-laws for regulating election . 
condemnation ın case of inability to agree ... s 
È directors proposing to purchase property or pnor right, etc, 
to file certificate im office of state engineer go BP ag 
subsequent appropriations during two years to be subject to 
the rights of the proprietors of the works purchased . . 
board of directors to distribute water so obtained froni nme 


tO. TIME tC nd) er ates te ee eee Be Ewe SP cee ce 

not to lease out or sell the right so acquired .... Pa 
disincorporation of ʻ s R ENEE ET E 
directors ın office to remam for disposing of property aud 
‘discharging debt o sen oa I A N, 

co ‘disincorporation not to discharge any debt or exonerate the 
‘properties in the division from taxation. givin te 

directors to continue to annually levy tax for discharging 

e debt ..... e aiea . 


may appoint officers for assessessing and collecting taxes . 
moneys 1n treasury not necessary to be used to be loaned out 


on first mortgages of real estate in divisions a ete 
no loan to be made to member of board, etc Da 
. compensation of directors , J OS 
money natdo be drawn from treasury savè, etc . .. a 
property f mmhabitants not to be taken in execution for 
debtsof . , ats 3 : 


improper use or appropriation of moneys by treasurer . 


WATER RIGHTS— 


places, purposes or manner of use may be changed .... 
not to injury of any other appropriator . x Paras 
may be assigned or place or purpose of use changed , è 
’ without impairing prionty of right hon Gees . 
one of several proprietors not to divért water into other works 
to be deemed real estate as 4 ew se è 
not to be conveyed, etc., save by writing . . 2 8 


deeds to take effect from filing in office of recorder ge ais 
change of plate or manner of use to be certified and recorded 


appurtenant to lands where used ~ ete 
to pass by deed of lands unless reserved or excepted . a+ 
proprietors of ditches to make certificate of those entitled to 
and record same Ma $ Š TA 
fees of clerk wee ee. ieee 3 
certificate prima facie evidence 5 ER 


any person aggrieved by such certificate or. omissions of, may 
bring suit Qu er wh: ara 


> veve» e‘ 
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partiestosmt . * os x 7 
WELLS— ' 
propnetors of lands may sink wells and appropriate perco- 
lating waters .. ee es aN hela Sa YS z 
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PROPOSED AMENDMENT TO CONSTITUTION. 92323 


A BILL 


FOR 


AN ACT TO SUBMIT TO THE QUALIFIED ELECTORS OF THE STATE OF 
COLORADO AMENDMENTS TO THE SIXTEENTH ARTICLE OF THE 
CONSTITUTION 


aoe 


Be it enacted oy the General Assembly of the State of Colorado 


SECTION 1. There shall be submitted to the quali- 
fied electors of the State of Colorado at the next general 
election for members of the General Assembly, for their 
approval or rejection, the following amendment to the 

` Constitution of the State, which, if approved by a 
majority of those voting thereon, shall become part of 
the Constitution, that is to say, ‘Section six of Article 
sixteen of the Constitution of the State of Colorado 
shall be amended to read as follows: ‘Section 6. The 
right to divert the unappropriated waters of any natural 
stream to beneficial use shall never be denied. Priority 
of appropriation shall give the better right. The legis- 
lature shall enact laws for governing the distribution of 
water and for preventing extravagance and waste in the 
use thereof.’”? ‘ j 


SEC. 2. Each elector voting at said election and de- 
sirous of voting for or against the proposed amendment, 
shall deposit in the ballot-box a ticket, whereon shall 
be printed or written the words, ‘‘For the amendment,” 
or the words, ‘‘Against the amendment,” 


Sec. 3. The votes cast for the adoption or rejection. 
of said amendment shall be canvassed, and the result 
determined in the manner provided by the laws for the 
canvass of votes for Representatives in Congress. 
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To the HON. JAMES RICE, 
Secretary of State: 

Sir—Being convinced— 

First—That right and justice and the spirit of the 
Constitution imperatively demand that the sale or lease 
of the waters of the streams, or any traffic therein, or 
any charge therefor, whatsoever, save the lawful charge 
for the carriage thereof, should be prohibited by law. 

Second—That in order to an effectual judicial deter- 
dente Ne the rights of the several persons entitled “to 
divert, cOnvey, store or use the waters of the streams, 
and in order to a satisfactory administration of such 
waters by the officers of the State, the law should clearly 
distinguish between a right of appropriation, a right of 
carriage and a right to the use of water: 7 

Third—That water for ‘‘domestic purposes,’’ as the 
phrase is used in the Constitution, should not be inter- 
preted or defined so as to include water for irrigation to 
any extent whatever. . 

Fourth—That water applied to the irrigation of land 
orto the operation of any mine or of any mill, smelter, 
manufactory or other works, should be made an appur- 
tenance of the land, mine, mill, smelter, manufactory or 
works to the irrigation or operation of which such water 
is applied. ie, 


And having presented these views without their hav= 4 
T 


ing received favor in the eyes of a majority of the Com- 
mission, it devolves upon me to present to you, for 
submission to the next General Assembly, a report 
relative to the above matters, and other matters of 
minor importance wherein I differ with a majority of 
the Commission. This I do in the form of a bill, in 
which such matters of difference are set forth in full, and 
those matters upon which there 1s no difference of opin- 
ion are set forth by reference. 
I am, sir, respectfully, g 
Your obedient servant, 
A R J. S. GREENE. 
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Minority Report, in the Form of a Bill. 


ARTICLE I. 


OF THE APPROPRIATION, CARRIAGE AND EMPLOYMENT OF WATER. 


SECTION t. Thelawful diversion, conveyance, reten- 
tion or storage of the water of natural streams or the 
water flowing in well defined subterranean channels, for 
application to beneficial uses within the State, shall be 
deemed and taken to be a carriage of water. Any 

person, association or corporation effecting such a car- 
riage of water shall be deemed a carrier of water and 
the right to divert, convey, retain, or store such water, 
for application to a beneficial use within the State, shall 
be taken and deemed to be a right of carriage of water. 


SEC. 2. Any person, association or corporation effect- 
ing such a carriage of water by means of any ditch, con- 
duit, reservoir or other works shall, when such water is 
conveyed or stored in whole or in part for hire, or to be 

“applied to a beneficial use in whole or in part by others, 
be deemed in relation to such water and works to bea 
public carrier of water. 


! SEC. 3. The lawful application to a beneficial use 
of any of the water diverted, conveyed, retained or 
‘stored under any right of carnage of water shall be 
deemed and be taken to be an employment of water. 
Any person, association or corporation effecting such an 
employment of water shall be deemed a consumer, em- 
ployer or user of water as the words ‘‘user,’’ ‘‘con- 
sumer” and employer” are used in this act. 


Sxc. 4. The definitions given in this act of the 
words ‘‘carriage’’? and ‘“‘employment’’ shall not be so 
taken or construed as to limit or affect the judicial defini- 
tion of a constitutional ‘appropriation of water’ which 
includes both the carriage and employment of water. 
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SEC. 5. Every carrier of water shall be entitled to 
divert, convey or store water as of and from the date of 
carriage thereof, determined as prescribed in this act, 
subject, however, to the rights of those entitled to the 
employment of the water so diverted, conveyed or «tored. 


Sec. 6. The extent to which any person may divert, 
convey or store.the water of any Water Division of the 
State, sought to be diverted, conveyed or stored under a 
right of carriage of water by him enjoyed, shall not 
exceed the extent to which such water may be needed 
for the uses to which the same shall have been, or shall 
be, applied within a reasonable time from the date of 
carriage thereof, or thereafter and before the initiation of 
a right of carriage of such water by some other person. 


Sec. 7. Any person having acquired a right of car- 
riage of water to the extent prescribed in ihe preceding 
section, shall be entitled to thereafter ‘apnually divert, 
convey or store such water so long as the same is with rea- 
sonable continuity applied to beneficial uses. ‘The neglect 
or failure, however, by any person so entitled, to divert, 
convey or store any part of such water for four years. 
consecutively shall be deemed-an abandonment of the 
right of carriage of such part of such -water, except 
where such person is prevented from effecting the car- 
riage o by overpowering causes, or such water is 
not needed by reason of excessive or unusual rain-fall. 


Sec. 8. Priority of date of employment shall give 
the better right to the use of water among theconsumers 


of water diverted, conveyed or stored: under a right of 
carriage of one- datenfaying the sightankthesensuiers 
ofsuch water for anyiprefarred-use; Provided, however, 
That in the distribution of the water Started conveyed 
orcstored under a right of carriage of one date, those 
consumers enjoying the earliest dates of employment 
of such water, to the number whose needs, (for—the 


uses_to-which such water_w retin ene 
employmetit~thereof, may with reasonable efficiency 
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and ufficiency be supplied by the water customarily 
conveyed or stored under such right of carriage, shall, in. 
times of scarcity, suffer a proportional diminution of the 
iwater to the use whereof they are entitled. 


Sec. 9. The consumers of the water of any Water 


_ Division, conveyed or stored under a right of carriage 


jof one date shall, as against the consumers of such water 
‘conveyed or stored under a right of carriage of a differ- 
‘ent date, be entitled to the enjoyment of such water in 
laccordance with the date of carriage of the water by 
them employed, and without reference to the several 
dates of employment of water enjoyed by such several 
constmers. 


Src. 10. The extent to which the water, conveyed or 
stored under any right of carriage of water, may be used 
under any right of employment thereof shall not exceed 


_the-extent to which such water may be needed for the | 


uses to which the same shall have been, or shall be 
applied within a reasonable time from the date of 


~ employment of such water, or thereafter and before the 
. initiatiation of a right of employment of such water by 


some other person. 


Sec. 11. Any person who shall directly divert and 
convey the water of any natural stream or the water 
flowing in any well defined subterranean channel in 
whole or in part for the irrigation of his own lands or 
the operation of his own mine or of his own mill, mas- 
ufactory or other works of like character, shall be enti- 
tled to the same date of employment of water for such 
purposes as the date of carriage of such water; Proveded, 
Such person shall apply such water to the irrigation of 
such lands or the operation of such mine, mill, manu- 
factory or other works within a reasonable time from the 
date of carriage of such water. 


Sec. 12. If any person shall make application in 
writing to any public carrier of water lawfully divert- 
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ing, couveying or storing, or entitled to divert, convey 
or store, any unemployed water, setting forth the extent to 
which he desires to apply to a beneficial use or beneficial 
uses such unemployed water, and the lands, or the mine 
mill, manufactory or other works to the irrigation or ope- 
ration of which he desires to apply such water, and shall 
accompany such application with a tender of the lawful or 
reasonable rates which such carrier is entitled to charge for 
the carriage of such water, such person shall be entitled to 
the use of such water, and toa reasonable time in which to 
construct necessary laterals, sub-laterals or other works 
and effect an employment of such water, and the date 
of employment of such water may be taken as the date 
when such application and tender were made to such 
carrier. 


SEc. 13. Any consumer of water who shall for three 
years consecutively fail to apply any part of such waters 
to a beneficial use, shall be deemed to have abandoned 
his right to the employment of such part of such waters; 
Prowided, however, That the failure of any consumer _ 
of water to apply any part of the water to the use 
whereof he is entitled to the irrigation of his lands in 
any season when, by reason of unusual or excessive 
rain-fall, such irrigation is umnecessarv, or when by 
reason of injury or disability from sickness, or that said 
person is prevented from the cultivation of his lands or 
the use of such water, by imprisonment, or by any pro- 
hibitory process of the law, or is Kept out of his lands 
or the works or place in respect whereof such waters 
have theretofore been used, the failure or omission of 
such person to apply such waters to a beneficial use shall 
not be deemed an abandonment. . 


Sec. 14. In the event that any consumer of the 
water diverted, conveyed or stored under any right of 
carriage of water shall abandon any part of the water to 
the use whereof he is entitled, or his right to the employ- 
ment of any part of such water, the right of employment 


ADDENDUM. 


Insert, after the word 7@zz-fal/ in the oth line of 
Section 13, the words ‘‘or because of the saturation of 
such lands by waters seeping or wasting from any ditch, 
conduit, reservoir, or other works for the conveyance or 


storage of water,” 


ti 
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of the water so abandoned may be initiated and acquired” 
by any person proceeding as prescribed in section 12 of 
this Article. 


SEC. 15. Notwithstanding anything prescribed in 
the foregoing sections of this Article, the enjoyment of 
every right of carriage of the water of any Water Divis- 
ion shall be subject to the rights of those entitled, either 
as Carrier or consumer, to the enjoyment of a prior appro- 
priation of such water, and to the rights of those entitled 
to effect the appropriation of such water for any prefer- 
red use. And the date of appropriation of water shall 
be the same as the date of carriage thereof. 


Sec. 16. Any carrier or consumer of water who 
shall willfully cause or knowingly permit an unreason- 
able waste of the water to the carriage or use of which 
he claims to be entitled, shall be liable in damages to the 
person or corporation injured thereby. 

Sections 17 and 18 are the same as sections 7 and 8 
of Article II of the Majority Report. 


SEC.‘ 19. The date of carriage of water diverted, 
conveyed or stored by means of any ditch, conduit, res- 
ervoir or other works, or any enlargement of any such 
works commenced after the passage of this act, shall be 
deemed and taken to be the day of commencement of 
such works or of such enlargement; Provided, That 
within ninety days after the commencement or such 
works or such enlargement the person effecting or de- 
siring to effect the carriage of water by means thereof 
shall cause maps and statements, such as required 
by the twenty-fourth section of this article, to be filed 
as therein required; and the commencement_of any such 
works or of such enlargement shall be taken to be the 
date of the actual commencement of the construction of 
such works or enlargement upon the ground if such con- 
struction is commenced before the commencement of 
the suryev therefor, otherwise, the commencement of 


such survey shall be taken to be the date of commence- 
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ment of such works or such enlargement. If such maps 
and statements be not filed as required in the twenty- 
fourth section of this article within ninety days after the 
commencement of such works or such enlargement, 
then in that case the date of carriage of such water by 
means of such works or such enlargement, shall be 
deemed and taken as of the date at which such a mapand 
statement be filed in the office of the State Engineer ; 
Provided, That then or within a reasonable time there- 
after, duplicates qf such map and statement be filed in 
the offices of the] county clerks of the several couuties. 
wherein the said works are proposed to be constructed. 


SEC. 20. Wherever any person, subsequent to the 
twelfth day of June, \A. D. 1881, and before the nineteenth 
day of July, A. D. 1887, commenced the construction of 
any ditch, conduit, reservoir or other works or any en- 
largement of such works, for the conveyance or storage of 
water for irrigation merely, of a carrying capacity of more 
than one cubic foot per second of time, and proceeded 
with reasonable diligence in such construction or the 


‘work of such enlargement, his date of carriage of such 


water shall be deemed to be the date of -commencement 
of such works or such enlargement; Provided, That such 
person hath heretofore filed, or shall file, within ninety 
days after the passage of this act, and cause to be re- 
corded in the office of the County Clerk of the county or 
counties in which such ditch, canal or feeder is situate; 
and if situate in any Water District, then in the office 
of the County Clerk of each county into which such 
Water District may extend, a sworn-statemenf in writing 
showing the name of such ditch, canal or conduit, or of 
such reservoir; the ieee where the head-gate thereof 
is situated (if a new construction), the width and - 
depth of such ditch, ‘canal or feeder, the carrying capac- 
ity thereof in Bibie feet per second, a description of the 
line thereof, the time when the work was commenced, 
the name of the owner or owners thereof,and a map 
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showing the route of such ditch or conduit the legal 
subdivisions of the land, with proper corners and dis- 
tances, if on surveyed lands, and, in case of am enlarge- 
ment, the depth, width and carrying capacity of the 
ditch enlarged, with the width and depth thereof as en- 
larged, the increased carrying capacity of the same 
thereby occasioned, and the time when such enlarge- 
ment was commenced. 


Sec. 21. Whenever any person subsequent to the 
nineteenth day of July, A. D. 1887, and before 
the date of the passage of this act, commenced 
the construction of any ditch, conduit, réservoir 
or other works for the conveyance or storage of 


. water for irrigation solely, and of a carrying capacity 


greater than one cubic foot per second of time, 
-the date of carriage of water by means of such works 
shall be deemed and taken to be the date of the com- 
mencement of such works; or in case of an enlargement 
thereof, as the date of the commencement of such en- 
largement; Provided, That maps and statements, show- 
ing with reference to such ditch, conduit, reservoir or 
other works or such enlargement thereof, the point of 
location of the head-gate of such ditch, the route of such 
ditch or conduit, and the high-water lime of such reser- 
voir, the: route of any feeders thereto and ditches and 
canals from such reservoir, the legal subdivisions of the 
lands upon which such structures were built, if on sur- 
veyed lands, the names of the owners of such lands, so 
far as of record in the office of the County Clerk of the 


, county wherein such works were situate, such courses, 


distances and corners by reference to jegal subdivisions, 
or to natural objects 1f on unsurveyed lands, as may 
clearly designate the location ofsuch structures, showing 
also by such statements the point of location of the head- 
gate, the depth, width and grade of such ditch, canal 
or feeder, the carrying capacity thereof in cubic feet per 
second of time and the capacity of such reservoir 
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in cubic feet when filled to high-water mark, the time 
of commencement of work on such structures and 
increased’ capacity arising from such enlargement, as 
required by the act of the General Assembly of this 
State, approved April 20, A. D. 1887, were filed with 
the State Engineer and the County Clerk and Re- 


«corder of the county wherein the head of such works 


was situate, within ninety days from the time of com- 
mencement of such work or such enlargement; other- 
wise such date of carriage shall be takép as of and from 
the time of filing such maps and statements. 


SEC. 22. Wherever any person shall “heretofore 
have constructed any ditch, conduit, reservoir or other 
works carrying less than one cubic foot of water per 
second of time, or any such works for carrying water 
not solely for the putpose of irrigation, such person 
shall be taken and deemed to be entitled to the carriage 
of such water, as of and from the commencement of such 
works, which shall be deemed the date of carriage of such 
water; Provided, Such water was, within a reasonable 
time, and thereafter with reasonable continuity, applied 
to beneficial uses, and provided that maps and state- 
ments, such ag required by the twenty-fourth section of 
this ‘article, be filed as therein required, within ninety 
days from the passage of this act. 


SEC. 23. Any person using the water of any natural 
stream for the irrigation of any..land, by the natural 


overflow or other natural operation of such water, shall , 


in case the deepening or changing of the channel of 
such stream, or the diminishing of the supply of water 
therein from any cause, prevents such irrigation there- 
from in as ample a‘manner as formerly, be entitled, 
when proceeding thereto lawfully, to construct a dam or 
other works in such stream for raising the water thereof, 
or to divert, convey or store the water of such stream 


‘by means of a ditch or other works, and to apply the 


same to the irtigdtion:ef such lands. Such person shall 
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be entitled to divert, convey or store and apply so much 
of the water of such stream as shall with the natural. 
overflow or operation of the water of such stream which 
may still remain, be sufficient to. irrigate such land as. 
fully and completely as before such dimished overflow 
or operation took place, and shall be entitled to the 
same date of employment and the same date of carriage 
of water as though such carriage of water and the appli- 
cation hereof had been made by means of such works at 
the time such lands were first irrigated by such natural 


overflow or operation of such waters; Provided, That. 


such lands shall have been, with reasonable continuity, 
utilized as meadow lands or for agricultural purposes; 
And provided further, That such diversion and applica- 
tion of water shall have been, or shall be, made within 
a reasonable time after such dimunition of the overflow: 
or the operation of the water of such stream. 


Sections 24 and 25 are the same as sections 18 and 
19, of Article LV. of Majority Report. 


ARTICLE II. 


OF THE PURPOSES AND USES TO WHICH THE WATERS OF NATURAL 
STREAMS MAY BE APPLIED » 


SecTion 1. The waters of natural streams, as the 
phrase ‘‘ Natural Streams’’ is used in this act, shall be 
construed to include the waters naturally flowing in any 
surface channel; the waters of any spring, lake, pond, 
marsh or bog naturally discharging into such a channel; 
the waters escaping from works for the conveyance or 
storage thereof and naturally discharging into such a 
channel, and the waters extending: under such a channel 
or beyond the sides thereof and which, if withdrawn, 
would be replaced by waters flowing in such a channel. 

Sec. 2. The.beneficial use to which water is applied 
in effecting an appropriation thereof shall determine for- 
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what purpose, whether domestic, agricultural or other- 
wise, such appropriation is made. 


z SEC. 3. Water for domestic purposes, as the phrase 


í 


f 


“Domestic Purposes?’ is used in this act, shall be con- 
strued to include, among other uses of water not incon- 
sistent with the’provisions of section four of this Article, 
water for the drinking, cooking, cleansing and sanitary 
purposes of the household and for the maintenance of the 
domestic animals kept with and for the use of the house- 
hold. 


SEC. 4. Water for agricultural purposes, ‘as the 
phrase ‘Agricultural Purposes’? is used in this act, shall 
be construed to include, among other uses, every benefi- 
cial use to which water may be applied in the germina- 

„tion, growth, maintenance or culture of plants, 


Sec. 5. Any water lawfully applied to the irrigation 
of land shall be taken and deemed an appurtenance of 
such land. Any such water may be used for the raising 
and maintenance of animals upon such land, for the 
domestic uses of the people living or occupied upon 
such land and the mechanical uses pertaining to the 
cultivation of such land. 


Sec. 6. Any water lawfully applied to the opera- 
tion of any mine or of any mill, smelter, manufactory or 
other permanent work of like character shall be deemed 
an appurtenance of such mine, mill, smelter or works. 
Any such water may be used by thöse owning such mine 
or works, or employed thereat, for their ae pur- 
poses. 


Sec. 7. Any transfer of any such land, mine, mill, 
smelter, manufactory or other works of which water is 
an appurtenance, shall cause the right of employment 
of such water to pass to the vendee or transferee who 
shall be deemed the consumer of such water, and the 
date of the employment thereof shall not be taken or 
deemed changed by reason of such transfer. 
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Sec. 8. Except when expressly authorized or re- 
quired by law, it shall be unlawful for any consumer or 
user of water to trausfer, lease or assign, or bargain for 
the sale, lease or assignment of any of the water to the 
employment of which he is entitled, or any right which 


by ‘virtue of his emplyment of water he may have ’ 


acquired, or to receive from any other person any money 
or other valuable thing whatsoever as compensation or 
consideration for the rotation or prorating of water, or 
any agreement on his part to rotate or prorate water. 


SEC. 9. Any person-so transferring, selling, leasing, 
assigning or so bargaining with reference to the trans- 
fer, sale, lease or assignment of any such water or any 

right he may have acquired to the use thereof, and any 
‘person receiving any money or other valuable thing 
whatsoever in consideration of the prorating or rotating 
of water, or in consideration of his agreement to pro- 
rafé or rotate water, shall be deemed and taken to have 
abandoned all right to the use or enjoyment of such 
water; Provided, however, Such abandonment shall not 
operate to the prejudice of the rights of any mortgagee, 
encumbrancer or equitable owner of the lands, mine or 


mill, smelter, manufactory or other works to which such ; 


water is appurtenant. 


Src. 10. If any person having procured water to be 
delivered to him or turned into any ditch, conduit, lateral, 
sublateral or other works wherefrom he is using or 
wont to use water, by pretense that he or other persons 
are entitled thereto or require the same for domestic 
uses, shall afterwards devote the said waters or suffer 
the same to flow to other than domestic uses, to the 
‘injury of others having a prior right to enjoy such waters, 
such person so offending shall be deemed guilty of a 
misdemeanor and on conviction thereof shall pay a fine 
of not less than ten dollars and not exceeding one hun- 
dred dollars, in the discretion af the Court wherein 
conviction is had. 
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Sections r1, 12 and 13 are the same as sections 2, 3 
and 4 of Article I. of the Majority Report. r° 


" SEC. I4. Save for supplying the inhabitants of a city 
or town, water shall not during the irrigation season, 
be turned into or suffered ‘to flow in any open ditch, 
conduit or lateral for supplying domestic uses solely, 
when to permit such flow of water for domestic uses 
solely will result in unreasonable and disproportionate 


_ waste from seepage or evaporation. 


Section\ 15 same as, section 7 of Article I. of the 
Majority Report. j 

SEC. 16. The authorities of any city or town or any 
corporation organized solely for supplying the same or the 
inhabitants thereof with water for domestic or sanitary 
purposes or other purposes whatsoever, or any corpora- 
tion organized for constructing, maintaining and operat- 
ing a railway as a common carrier, or for constructing, 
maintaining and operating any public grist mill, or any 
public mill or other works for the.retention or treatment 
of gold or silver bearing ores or other ores, for all who 
may resort thereto, may, whenever it shall be necessary 
for the purpose of such corporation to take, appropriate 
or damage the works of any person or corporation con- 
structed or used for the diversion, retention or storage 
of water, or to acquire the right of carriage of water by 
any such person or corporation enjoyed, or the right to 
the use aud enjoyment of the water thereby diverted, 
conveyed or stored to which any such person or cor- 
poration or any other pérson may be entitled, or any 
part thereof, or to take and appropriate the waters of 
natural streams or others sources of supply in the State 
to the injury or damage of any appropriator of the 
waters of such natural stream or othersource of supply, 
and the compensation to be paid for or in respect of the 


t works and the rights or priorities so sought to be appro- 


priated, acquired or damaged in: effecting the right of 
carriage of such waters and the application-thereof to 
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the uses of such city or town, or of such common car- 
rier or stich public mill cannot be agreed upon between 
such city, town or other coiporation, and the owners of 
the properties and those entitled to the rights so sought 
o be taken or damaged, or the owners of such tanks or 
those entitled to the enjoyment of the right of carriage 
and the right of employment of the waters diverted, 
conveyed or stored by means of such works, or the persons 
or corporations entitled to the carriage or employment 
of the waters of such stream, or any of them are or is in- 
capable of consenting, or the name or the residence of 
any such person be unknown or any such owner or per- 
son entitled to the enjoyment of the right of carriage 
or the right of employment of such water is a non-resi- 
dent of the State or cannot be found, itshall be lawful 
for-such_city,-town or other. corporetiex-to cause the com- 
pensation and damages in that behalf payable to be 
ascertained in the manner prescribed by the laws regu- 
lating the exercise of the right of eminent domain, and 
every such city, town or corporation shall be entitled to 
the same orders, rules and other proceedings in the same 
case anid of like effect as may be prescribed in such 
law. 


Sections 17 to 24, inclusive, are the same as sections 
9 to 16, inclusive, of Article I. of the Majority Report. 


ARTICLE ITI. 


OF ACQUIRING LANDS FOR THE SITE AND WAY OF WORKS FOR 
THE DIVERSION, CONVEYANCE OR STORAGE OF WATER, 


Sections r to 6, inclusive, are the same as Sections 
I to 6, inclusive, of Article III. of the Majority Report. 


Section 7 is the same as Section 8, of Article III. of 
the Majority Report. 
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ARTICLE al 


OF THE CONSTRUCTION AND MAINTENANCE OF WORKS FOR THE 
DIVERSION, CONVEYANCE AND STORAGE OF WATER 

Sections 1 to 11, inclusive, are the same as sections I 

11, inclusive, of Article IV. of the Majority Report. 


Src. 12. If the proprietors of any ditch, conduit or 
other works for diverting the water of any natural stream, 
shall refuse or fail to erect at or near the head of such 
ditch, conduit or other works the head-gate required by 
this act, or to maintain the same in good order, as hereby 
required, the Water Commissioner of the district wherein 
such ditch, conduit or other works may be situate, shall, 
whenever necessary in order to the distribution of the 
waters of the district in conformity with the Statutes, 
exclude the water of such stream from such ditch, con- 
duit or other works by filling such ditch, conduit or 
other works at or near the head thereof, or by cutting 
the banks thereof, or in such other way as to him may 
seem effective, having due regard to the cost thereof, 


$ _and the reasonable cost of such filling or other work 


shall be paid by the Board of Commissioners. of the 
county wherein the head of such ditch, conduit or other 
work may be situate, and may together with a reason- 
able attorney’s fee, to be fixed by the Court, be recovered 
by such county in any Court of competent jurisdiction, and 
the judgement of the Court shall be a lien upon and against 
such ditch, conduit or other works and the appurtenances 
thereof, and all right of the proprietors thereof to the en- 
joyment of the right of carriage of the waters diverted or 
conveyed thereby, and shall direct the sale of such ditch, 
conduit or other works, and the right of the proprietors 
aforesaid in satisfaction thereof, and such judgment may 
be enforced by special execution or other proper process: 
No such sale shall divest or impair the right of any con- 
sumer of water diverted, or conveyed by means of such 
ditch, conduit or other works, but the purchaser at such 
sale shall be entitled to all lawful fees and other sums 
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of money payable by the consumers of such water in re- 
spect to the carriage thereof by means of such works. 
Every such sale shall be made as a sale of real estate, 
and redemption therefrom may be made in the manner 
provided by law in case of land sold on execution. 
Such proprietors so in default shall be liable for all in- 
jury and damages occasioned any consumer of water 
lawfully entitled-thereto from such ditch, conduit or 
other works, by the willful or negligent failure of such 
proprietors to comply with the provisions of this act ; 
and if any person, without first constructing the head- 
gate therein, as required by this act, to the satisfaction 
of the Water Commissioner, shall open any such ditch, 
conduit or other works after the same hath been filled 
by the Water, Commissioner pursuant hereto, or shall 
repair or replace the bank thereof, where the same hath 
been cut ar opened by the Water Commissioner, or turn 
the Water into such ditch, condyit or other works after 
the same hath been excluded therefrom by the Water 
Commissioner pursuant hereto, or having control of 
such ditch or conduit, shall knowingly permit water to 
flow therein after the same hath been closed or the water 
excluded therefrom by the Water Commissioner pur- 
suant hereto, every such person so offending shall be 
deemed guilty of a misdemeanor, and shall be fined in 
any sum not exceeding three hundred dollars, or im- 
prisoned in the county jail not exceeding six months, 
or punished by both such fine and imprisonment, in the 
discretion of the Court wherein conviction is had. 


Sections 13 to 15, inclusive, are the same as sections 
13 to 15, inclusive, of Article IV of the Majority Re- 
port. 

SEc. 16. The proprietors of every ditch, conduit or 
other works for conveying, retaining or storing water 


- shall permit the State Engineer, or any person appointed. 


for the purpose by the State Engineer, or by order of the 
District Court, whereunto by this act is committed juris- 
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diction for settling and adjudicating the rights and pri-~ 


orities among the appropriators of water in the Water 
Division, to at any time measure and rate such ditch, 
canal or other works. Every such order of appointment 
shall specify the ditch, conduit, reservoir or other 
works to be measured or rated, and the times within. 
which such measurement may be made.and the name of 
the person appointed, and shall be certified under the 
seal of the State Engineer, or the seal of such District 
Court. Whenever there shall be presented to the Water 
Commissioner of any Water District the order of the 
State Engineer or of any District Court, ‘duly certified 
as in this section above provided, directing the measur- 


ing and rating of any ditch, conduit or other works in .. 


his district, or whenever the proprietors of any such 
ditch, conduit or other works shall request of any Water 
Commissioner permission to fill such works for the pur- 
pose of measuring and rating the same in pursuance of 
the law, such Water Commissioner, notwithstanding 
anything in this act contained, shall cause or permit the 
head-gate of the ditch, conduit, reserveit or other works 
to be raised, and such ditch, conduit, reservoir or other 
works to be filled, and so remain filled for a length of 
time sufficient to conveniently measure and -rate the 
same; Provided, however, ‘That the Water Com- 
missioner shall not cause such works to be filled 
at request of the proprietors thereof, without the 
order of the State Engineer or the District Court 
aforesaid, when it shall séem to him  wnneces- 
sarily injurious to others to comply with such 
request. The Superintendent and manager of such 
works shall always, on request, to the best of his 
ability, render assistance to such person ‘named in such 
order of the State Engineer or such District Court, in 
and about the measuring and rating of such works, by 


admitting water into such ditch, conduit or other works. 


to the full capacity thereof, if practicable, or by dis- 
charging the water out ‘of sūch reservoir or other works. 
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of stọrage, when the same can be conveniently done 
‘without material loss to the proprietor or others, and by 
; all other means in his power. 


Section 17 is the same as Section 17 of Article IV. of 2 
the Majority Report. 


Section 18 is the same as Section 20 of Article IV. 
of the Majority Report. $ > 


i ARTICLE V. 4 
OF THE ADMINISTRATION OF THE WATERS OF THE STATE AND 
THE OFFICERS APPOINTED THEREFOR 
Sections r to 19 inclusive are the same as Sections 
xX to 19 inclusive of Article V. of the Majority Report. 


Src. 20. The Superintendent of Irrigation shall, 
within *the Division for which he is appointed, have 
genétal control of the Water Commissioners within such 
Division, and shall, under the supervision of the State 
Engineer, execute the laws of the State relative to the 
distribution of water, in accordance with the rights and 
Priorities of the carriers and consumers of water in 
his Division as the same are or may be established by 
judicial decrees; and perform such other duties as may 
be prescribed by law or by the State Engineer relative 
to the same matters. 


Sections 21 to 33 inclusive are the same as Sections 21 a 
‘to 33 inclusive of Article V. of the Majority Report.  - 


SEC. 34. Whenever any decree shall be made in 
any of the District Courts, to which by this act is com- = 
mitted jurisdiction to settle the rights and priorities of 
tight among the several appropriators of water in any 
“Water Division, establishing the rights and priorities of 
carriers of water, and a certified copy thereof filed in the ` z 
office of the State Engineer, as by this act provided, 
the State Engineer shall cause to be prepared and 
always to be kept in his office, a book to be entitled “A 
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register of priorities of right to the, carriage of water 
for Water Division number ~.~- aa,” and shall cause - 
to be entered therein and preserved all such copies of 
decrees, and shall as soon as may be thereafter, prepare 
from such decrees a table of the ditches, conduits, reser- 
voirs aud other works for the carriage of water within such 
Division, arranging the same in consecutive order actord- 
ing to the priorities of the respective rights of carriage of 
water within such division. Such tableshall contain the 
following information arranged in, separate columns: 
“The name of the ditch, conduit, reservoir or other works; 
the Water District in which the same is ‘situated; the 
stream or source wherefrom water is thereby diverted; 
the name of the person, association or corporation con- 
trolling the same; and the name and post-office address 
of the Superintendent upon whom, as provided by this 
act, notice in respect öf the said works is to be served; 
-the number of cubic feet of water per second, or of acre 
feet which the proprietors thereof are thereby entitled 
to divert, convey or store therein, (the extent of the 
right of carriage by means of the original construction, 
and that by means of each enlargement or at any time 
subsequently acquired, being stated separately and in 
their proper order and place, according to the dates of 
carriage thereof); the total number of cubic feet per sec- 
ond of water, the right of carriage of which was pre- 
viously acquired to be conveyed in ditches or conduits, and 
the number of acre feet to be stored in reservoirs or other 
works in such Water Division, the number of cubic feet 
per second or acre feet of water, the right of carriage of 
which was previously acquired to be conveyed in ditches. 
or conduits, or to be stored in reservoirs or other works. 
in the Water District wherein-such ditch, conduit, or other 
works may be situate; and such other and further infor- 
mation as to the State Engineer may seem useful or 
necessary to enable the Superintendents of Irrigation to 
make proper distribution of the waters of such Division 
according to such decree; and in case any decree shai 
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be afterwards entered amendatory or supplementary to 
such decree, or any decree establishing the right of any 
person or corporation not in such first-decree named, to 
the carriage of .water, or any decree establishing and 
limiting the amount of water to which any city or town 
-or person or corporation supplving any city or town with 
water is entitled to divert, convey or store, he shall 
cause the substance thereof to be entered ım such table 
in proper order and in the same manner aforesaid; and 
shall forthwith after the preparation of such table, or any 
amendment or supplement thereto, cause a copy thereof, 
certified under his seal of office, to be ‘transmitted to the 
Superintendent of Irrigation for the proper Division within 
which such decree shall have been‘entered. He shall 
also in like manner and forthwith, or as soon as may be, 
after tlie receipt of the certified copy of any such decree, 
cause a like table to be prepared for each Water District 
within such Water Division, setting forth the same 
matters in respect to the several ditches, conduits, reser- 
voirs and other works in such Water District, and 
arranging the said several rights of carriage of water ın 
sucl. table, set down, according to their several respect- 
ive priorities of right in said Water District, and shall 
certify and transmit a copy thereof and of each amend- 
meut or supplement thereunto under his seal of office 
to the Water Commissioner of such Water District. 


Sec. 35. The Superintendent of Irrigation of each 
Division and the Water Commissioner of each Water 
District shall carefully preserve the said tables and re- 
turnt the same-to the State Engineer for correction 
whenever required by him, and always at the end of the 
irrigation season. No claim of priority of right to the 
carriage of water not set forth in the said tables shall 
be*regarded by the Superintendent of Irrigation or 
Water Commissioner in the distribution of water until 
all persons appearing by such tables to be entitled: to 
the carriage and use of water, shall have received the» 
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full amount to which by such tables they severally 
appear entitled, and no other person shajl_be permitted 
to have, take or receive any water which might flow 
into the ditches, conduits or other works set down in 
such tables; Provided, however, That nothing herein 
contained shall be so construed as to require the Super- 
intendent of Irrigation, or Water Commissioner, to 
deliver to, or suffer to flow inta any ditch, conduit or 
other works, water manifestly in excess of the needs of 
the consumers of water by means of such works for 
the uses to which such water was applied in effecting 
the appropriation thereof, nor water to the carriage of 
which, by virtue of any agreement made in pursuance 
of the eleventh Article, the proprietors of any other 
works are entitled. 

SEc. 36. They shall cause the waters of the several 
streams and sources of supply in their respective Divis- 
ions and Districts to be distributed amoung the several 
ditches, conduits and other works in the said Water 
Divisions and Districts, respectively, in accordance with 
the said table as nearly as may be, so that the appropria- 
tors of water, by means of such works, shall at all times 
receive the water, which, according to said table, may 
be diverted, conveyed or stored by means of such works 
to the extent to which such water may be needed by the 
consumers thereof for the uses to which such water was 
applied in effecting the appropriation thereof. And, 
whenever it shall appear to any Superintendent of Irri- 
gation or Water Commissioner that there is flowing into 
any ditch, conduit, reservoir or other works water, the 
date of carriage of which is subsequent to the date of 
carriage of water by means of any other ditch, conduit, 
teservoir or other works, and that such ditch, conduit, 
reservoir or other works having a prior date of carriage 
of water, is not receiving the supply of water which, 
according to the said tables, ought to flow to the same, 
he shall at once cause the head-gate of such ditch, con- 
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-of carriage, to be closed, or partially closed, a that a 
sufficient quantity may pass and flow to the ditch, con- 
duit or other works having the priority of right thereto 
and to the amount to which, according to such table, the 
same is entitled; Provided, however, That the Superin- 
tendent of Irrigation or the Water Commissioner shall 
not cause any head-wates to be so closed, unless thereby 
water may be given to some ditch, conduit or other 
works having a priority of right; And provided, 
further, That nothing herein contained shall be so 
construed as to authorize or permit any Water Com- 
missioner to distribute water to the ditches, con- 
duits, reservoirs or other works of his District 
which, according to the table of the Superintend- 
ent of Irrigation, should flow to the ditches, conduits, 
reservoirs or other works of any other District enjoying 
a prior right, when directions in writing, touching such 
matter, shall have been jgiven to him by the Superin- 
tendent of Irrigation. 


Section 37 is the same as section 37 of Article V. of 
the Majority Report. 


SEC. 38. The Superintendent of Irrigation shall file 
and carefully preserve all such reports, and forthwith 
after the receipt of any such report he shall carefully 
examine the same and shall therefrom ascertain what 
ditches, conduits or reservoirs in his Water Division are 
and what are not receiving the supply of water to which 
‘they are severally entitled; and whenever it shall appear 
therefrom, or otherwise to his satisfaction that any ditch, 
conduit, reservoir or other works within his Water 
Division is receiving any water to which, under the 
decree of the District Court, any other ditch, conduit or 
reservoir senior in priority thereto is entitled, he shall 
forthwith by telegram, if he shall deem it necessary, direct 
‘the Water Commissioner of the District wherein is situ- 
ate such ditch, conduit, reservoir or other works so receiv- 


ing water which should flow to a ditch senior in priority, 
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to close down the head-gate of such works so as to allow 
such water to flow to the ditches, conduits, reservoirs or 
other works entitled thereto, according to such decree; 
Provided, however, That the Superintendent of Irriga- 
tion shall not be required to direct the closing of any 
head-gate where water cannot thereby be given to works 
the carriers of water whereby have a priority of right 
thereto and the supply of which is insufficient to meet 
the needs of consumers of water thereunder for the 
uses to which such water was applied in effecting the 
appropriation thereof. i 


SEC. 39. Until decrees shall be rendered in pursu- 
ance of this Act for adjudicating the rights and 
priorities of carriers of water in any Water Division, 
distribution shall be made as nearly as may be according 
to the decrees heretofore rendered in the several Water 
Districts having regard to the dates of the several 
appropriations within the Division, and without regard 


to the date or order of the several appropriations in the 


Water Districts; Provided, however, That nothing 
herein contained shall be deemed to validate any such 
decree, or make the same obligatory upon or against those 
entitled to the use of water in any Water District save 
that in respect whereof such decree was rendered; and 
where in any case the proprietors of any ditch, conduit 
or reservoir named in any such decree, shall, for the 
space of four years after the entry of such decree, have 
customarily failed to divert, convey or store any portion 
of the waters which by such decree they appear to have 
been entitled to divert, convey or store, the same shall 
be deemed to have been abandoned; and not withstand- 
ing ayy such decree, such portion af any waters thereby | 
awarded to the proprietors of any ditch, conduit, or 
reservoir, not used and enjoyed for the space of four 
years after the entry of such decree, shall be distributed 
to the subsequent carriers of water according to their 
several priorities of right as the same may have been or 
shall hereafter be established. 
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SEC. 40. “Waters in any Water Division wherein. or 
in any Water District whereof,~no decree hath been 


entered for settling the rights and priorities of the 


carriers of water, and waters, the right of carriage of 
which shall for any reason not have been embraced in 
any such decree, and waters, the right of carriage of 
which is subsequent to the rights of carriage in any 
Water Division last in priority in any such decree 
mentioned, shall be distributed by the Superintendents 
of Irrigation, subject to the orders of the State Engineer 


as the rights of the several carriers thereof may be- 


ascertained and determined by the State Engineer from 
the best information Accessible to him, reserving how- 
ever, to every person aggrieved, the tight to apply for 
relief to the District Court, whereunto by this Act, is 
committed jurisdiction for settling and adjudicating the 
rights and priorities of the appropriators of water in 
such Water Division. 


Sections 4r to 47 inclusive are the same as sections 
41 to 47 inclusive of Article V. of the Majority Report. 


Sec. 48. Whenever it shall appear that the waters 
of any natural stream change so suddenly iu volume 
that the Water Commissioner is unable to distributé the 
same to the different ditches or reservoirs conveying or 
storing the water of such stream, strictly in accordance 
with the decrees of the District Courts, to which juris- 
diction to determine the several rights and priorities of 
the appropriators of water in the division is hereby 
given, and that in consequence of such inability 
more or less of the flood waters of such stream run to 
waste, the Superintendent of Irrigation may cause to be 
erected at the rating flume in amy ditch, conduit or reser- 
voir, upon the request and at the expense of the proprie- 
tors thereof, a clock-work register, such as that now 
used in securing a continuous record of the stage of 
water in the streams by the department of the State 
Engineer, or other device satisfactory to the State Engi- 
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„neer, and may require the Water Commissioner to place 
~on such register proper record sheets and renew the same 
each week and transmit the same to his office; and 
whenever in the distribution of water to any ditch, 
conduit or other works supplied with such a clock-work 
register at the rating flume thereof, either the Superin- 
tendent of Irrigation or Water Commissioner may deem 
it best so to do, he may authorize the proprietor of 
such works to raise the gates thereof and permit water 
to flow through the rating flume thereof to such a depth 
as he may designate, or he may direct such proprietor to 
close down the gates of such works so that the proper 
quantity of water should flow thereto, and such direc- 
tion may be made by telegram if necessary; and if upon 
the return of such record sheet it shall appear that any 
such ditch, conduit or other works received more water 
than according to the decree of such District Court it 
was entitled, the Superintendent of Irrigation or the 
Water Commissioner shall cause the water flowing into 
such ditch to be correspondingly reduced during the 
succeeding week, or any part thereof, so that such ditch 
may receive, during such combined periods, as nearly 
as may be, the waters to which the carriers of water 
thereby are entitled; Provided, however,,That if the 
proprietors of such works, or carriers of water thereby, 
shall refuse or fail to comply with the directions of the 
Water Commissioner or Superintendent of Irrigation in 
any matter touching the lowering of such gates, and the 
governing of the quantity of water admitted to such 
works, with reasonable promptness and exactness, the 
Water Commissioner or Superintendent of Irrigation 
shall thereafter refuse to the said proprietors the priv- 
elege theretofore granted, as herein prescribed; And 
provided further, That no such clock-work register or 
other such device shall be so used and depended upon 
until approved in writing by the State Engineer in a 
communication addressed to the Superintendent of 
Irrigation of the proper Water Division. i 
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ARTICLE VI. i 


PROVISIONS FOR ESTABLISHING THE RIGHTS AND PRIORITIES OF 
EMPLOYERS OF WATER AND PRESERVING RECORD EVIDENCE 
THEREOF. 

SECTION I. The proprietor or-proprietors of every 
ditch, conduit, reservoir or other works, any right or 
rights of carriage of water whereby shall have been de- 
termined and settled in pursuance of this act, by any 
decree of any District Court to which by this act is com- 
mitted jurisdiction to determine and settle the rights 
and priorities of appropriators of water, shall within 
ninety days after the rendering of such decree prepare 
and cause to be subscribed by the President or other 
chief officer of the association or corporation, proprietors 
of such works, or the superintendent thereof, appointed 
in pursuance of this act, certificates setting forth: The 
name of such ditch, conduit, reservoir or other works; 
the Water District and the county or counties wherein 
the same is situated; the date and extent of each right 
of carriage of water by means of such works, determined 
in pursuance of the provisions of this act; the extent to 
which the water, the right of carriage of which was at 
any time acquired, is customarily diverted, conveyed or 
stored by means of such works and applied to beneficial 
uses, as nearly as may be; the name of each individual 
consumer or person entitled to the use of the water; 
the right of ‘carriage of which, by means of such 
works, was at any time acquired, so far as known; 
the water to which each such consumer is en- 
titled with the date of his enployment of water and 
the extent thereof, specifying the same as nearly as may 
be in cubic feet per second or in acre feet, as may be the 
more reasonably consistant with the custom of distrib- 
uting water by means of such works, and the period or 
periods within which or during which stich consumer is 
eutitled to the use of such water to the extent of his 
necessities therefor; the particular land, mine, mill, 
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mantfactory or other works to which such consumer 
"customarily applied or proposes to apply such water for 
the irrigation or operation thereof; the date and tenor 
or substance of any written, oral or implied agreement 
between those affecting the carriage of water by means 
of such works and the consumer of such water, affect- 
ing the date or extent of each right of employment of 
such water; and, if the water, the right of carriage of 
‘which by means of such works at any time acquired, is 
not customarily conveyed or stored to an extent suffi- 
cient and efficient for the uses of all those claiming to 
be entitled to the use of such water, the names of those 
entitled to enjoy the earliest rights of employment of 
the water conveyed or stored under any right of car- 
riage af water means of such works, to the number 
whose needs for such water for the uses to which the 
same was applied in affecting an employment thereof, 
inay with reasonable sufficiency and efficiency be sup- 
plied by the water which is customarily diverted, con- 
veyed or stored under and by virtue of such right 
of carriage; and shall verify such certificates as true 
to his best inowledve. information and belief, and shall 
cause one such certificate, verified as aforesaid, to be 
filed with the Clerk of the District Court, whereunto by 
this act is committed jurisdiction to determine and set- 
tle the rights and priorities of appropriators of water 
within the division wherein such works may be situate, 
and shall preserve a duplicate copy thereof, which shall 
be Kept at the office of the superintendent of such 
works, appointed in pursuance of this act, if he shall 
have an office, otherwise in his custody and at all times 
copen to the inspection of any person interested as owner 
or encumbrancer of such works, or as consumer of the 
water diverted, conveyed or stored thereby, or as en- 
cumbrancer of the land or works to which such water is- 
appurtenant. 
Sec. 2. Any person or persons owning or controll- 
ing or claiming to own or control, any ditch, conduit, _ 
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reservoir or other wérks, by means of which water is 
diverted in whole or in part for hire, or to be applied to 
a beneficial use in whole or in part by others than those 
interested in the ownership of such works, who shall 
fail or refuse to comply with the provisions of section 1, 
of this article, as nearly as may be, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof 
shall be fined not less than one hundred dollars and not 
more thau one thousand dollars, in the discretion of the 
Court wherein conviction is had, 


SEC. 3. At any time after the expiration of the 
period of ninety days next succeeding the rendering of 
any decree pursuant to Article VIII. of this ac any 
person claiming to be entitled to use or enjoy any part 
ot share of the water, the right of carriage of which 
by means of any ditch, conduit, reservoir or other work 
shall have been determined in such decree, may exhibit 
in thé District Court whereunto by this act is committed 
jurisdiction to settle and determine the rights and prior- 
ities of the appropriators of water in such Water Divis- 
ion, his complaint, praying the Court to establish his 
tight and the rights of the several persons entitled to use 
and enjoy the water diverted, conveyed or stored by 
ineans of such works. 


SEC. 4. Every such complaint shall set forth either 
in full or by reference to matters of record or documents 
on file in the office of the Clerk of the Court wherein 
such complaint 1s exhibited, the matter and facts, so far 
as known to the complainant, contained, or required to 
be contained, in the certificate prescribed by the first 
section of this article, together with the rights of the 
plaintiff to the use and enjoyment of any part or share 
of the waters diverted, conveyed or stored by means of 
such works under auy right of carriage of water; the 
lands, mine, mill, manufactory or other works, to the 
irrigation or operation of which the water, the right 
of employment of which is enjoyed by the plaintiff, is 
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applied, or sought to be applied; the foundation of his 
claim thereto; the date and tenor oft the agreement, if 
any, between himself and the carrier of such water to 
the use whereof such consumer claims to be entitled; 
and shall naine as defendants thereto the proprietors of 
such works and all mortgagees and encumbrancers 


_ thereof, and the persons claiming to be entitled to use 


and enjoy the waters diverted, conveyed or stored by 
means of such works, and the mortgagees and encum- 
brancers of the lands or works to which the water di- 
verted, conveyed or stored by means of such works, 
may be appurtenant, or, if such persons are very uu- 
meroys, one or more of such persons shall be named as 
defendants, and all-other persons claiming to be entitled 
to use or enjoy the waters diverted, eonveyed or stored 
by means of such works, and all mortgagees and encum- 
brancers of the land or works to which such water is 
appurtenant, shall be made parties defendant by the 
title: “AIH those whom it may concern and con- 
sumers of water from -.....-. ...-.-,’’ designating the 
name of the works. = 


Sec. 5. Upon the filing of such complaint the Cierk of 
the Court shall issue a summons as in other cases, save . 
that the same shall be made returnable not less than 
thirty days thereafter, and the plaintiff in such action 
shall cause the same to be published for at least four 
weeks consecutively next before the return thereof, in at 
least one public newspaper published in each -county 
wherein the said works are situate or wherein the waters 
therefrom have been theretofore, so far as known, custo- 
marily used; or in case there be no such newspaper pub- 
lished in any one of such counties, shall cause the said 
summons to be posted in at least five public places in 
such county for at least four weeks prior to the return 
day thereof. 


Sec. 6. At any time within ten days after the 
return day of such summons, or afterward by leave of 
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the Court, any person claiming to be entitled to the use 
or enjoyment of water diverted, conveyed or stored by 
means of such works, or any mortgagee or encumbrancer 
of any lands or works to which such water is applied, 
may appear and be made party in the said cause either 
as plaintiff or defendant, setting-forth either by supple- 
mentary complaint or by answer the claim made by him 
to the use or enjoyment of water diverted, conveyed or 
stored by means of such works, or the facts of his claim 
as mortgagee or encumbrancer of the land or works to 
the irrigation or operation of which any such water is 
applied or sought to be applied, and the same particulars 
touching such claim of right as above reqnired in 
the complaint; and thereupon the Court shall appoint 
a Referee to attend at such times and in such places. 
in the several counties as may be fixed in the order 
of the Court in that behalf, to hear and report 
to the Court all such testimony as may be pro- 
duced before him touching: Each right of carriage 
of water by means of such works, as determined and 
settled in’ pursuance of Article VITI. of this act; the 


extent to which the water, the right of carriage of which — - 


was at any time acquired, is customarily diverted, con- 
veyed or stored by means of such works and applied to 
beneficial uses; the names of the persons or corporations 
entitled to effect the carriage of water by means of such 
works; the name of each individual consumer or person 
entitled, or claiming to be entitled, to the employment of 
the water diverted, conveyed, or stored under any right 
of carriage of water by means of such works; the water 
to which each such consumer is entitled, and the date 
of each right of employment of water and the extent 
thereof, and the period or periods within which or during 
which each consumer is’ entitled to the use of such 
water; the particular lands, mine or mill, manufactory 
or other works to which each such consumer applies or 
proposes to apply such water for the irrigation or opera- 
tion thereof; the date and tenor or substance of any 
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written, oral or implied agreement between those effect- _ 
ing the carriage of water by means of such works and 
each consumer of such water, or the date and tenor or 
substance of any written, oral or implied agreement 
between any of the consumers of such water, affecting the 
date, or extent of any right of employment of such water 
from such works; or touching the number and names of 
those persons entitled to enjoy the earliest rights of 
employment of the water, the right of carriage of 
which was at any time acquired, the needs of whom for 
the uses to which such water was applied in effecting an 
appropriation thereof, may, with reasonable sufficiency -~ 
and efficiency, be supplied by the water which, under 
and by virtue of such right of carriage of water, is cus- 
tomarily diverted, conveyed or stored by means of such 
works, and touching any abandonment or loss of the 
tight of carriage of such water, or the right of employ- 
ment of such water, and touching any other matteror: 
thing which may be set down in the order of the Court 
as a proper matter of inquiry; Provided, That the decree 
had pursuant to the Eighth Article of this act establish- 
ing the tights and priorities of the several carriers of 
water in such Water Division, shall be deemed and 
taken to be conclusive, as between the proprietors of 
such works and those entitled to enjoy and use the 
waters therefrom, as to the maximum capacity of such 
works, unless it shall be made to appear that subsequent 
tothe entry of such decree such works have been en- 
larged. 


Sec. 7. Every such Referee shall, before entering 
upon the discharge of his duties under such appointment, 
file in the office of the Clerk of the Court the oath re- 
quired by the eighth Article, and at the several times 
and places named in the order of the Court in that be- 
half, shall attend and hear and reduce to writing all 
testimony which may be offered by any person touching 
the matters named in the order of the Court in that be- 


MINORITY REPORT. n 259 


half, and shall in all respects touching such hearing 
proceed in manner as specified in the eighth Article for 
the government of the Referee therein mentioned, so 
far as such requirements can be made reasonably ap- 
plicable. 


Sec. 8. Any person claiming to be in any manner 
entitled to have, use or enjoy any part or share of the 
waters at any time diverted, conveyed or stored by 
means of such works, may in person or by counsel ap- 
pear before the Referee and present testimony touching 
his claim in that behalf and the claim made by or in 
behalf of any other person, and cross-examine the wit- 
nesses produced by any other person, and: object to any 
testimony offered by or in behalf of any other person. 


SEC, 9. Upon the completion of the testimony 
before him the Referee shall file the depositions and all 
documentary evidence produced before him in the office 
of the Clerk of the Court, together with his report of his 
actings and doings as such Referee, and the Court or 
Judge thereof shall thereupon appoint a day when 
exceptions thereto will be heard, and at any time prior 
to the day so appointed, or afterward by leaf of the 
Court any person may file exceptions to any of the testi- 
mony heard before the Referee, or to any of the proceed- 
ings of the Referee in or about refusing to receive any 
testimony or denying any persons reasonable oppor- 
tunity to be heard; and the Court, at the day appointed 
for hearing such exceptions, shall proceed in like 
manner as provided in the eight Article, touching the 
report of the Referee therein mentioned, and may, if he 
shall deem it necessary, order a further reference of the 
matter to the same or another Referee or hear further 
testimony in open Court upon some day proper and 
conyenient, by him appointed for the purpose. 

“SR 


Sge. 10. Whenever any testimony shall be heard in 
open Court the same shall be at the time reduced to 
writing and certified by the Court, and together with the 
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report of the Referee shall be deemed and taken to be 
part of the record in the said cause. 


Sec..rr. After the testimony shall have been com- 
pleted and all exceptions to the report of the Referee 
determined, the Court shall appoint some convenient 
day, not less than thirty days thereafter, for final hearing, 
and shall cause a notice of such final hearing and the 
time and place appointed therefor to be published in at 
least one public newspaper in each County wherein the 
said works may be situate, or wherein any part of the 
waters thereby diverted, conveyed or stored may be 
customarilly used. 


Sec. 12. Upon final hearing, the Court shall by its: 
decree ascertain and determine: 


first—The name of each consumer or person ‘entitled 
to apply to beneficial uses any of the water diverted, 
conveyed or stored under any right of carriage of water ` 
by means of such works, and the date of employment 
of water to the enjoyment of which any such person is 
entitled, together with the extent thereof, specifying 
the same as nearly as may be in cubic feet per second or 
in acre feet, as may be the more reasonably consistent 
with the custom of governing the distribution of water 
from such works, and designating the period or periods 
in each year within which or during which each coun- 
sumer of water is entitled to the use of such water to 
the extent of his necessities therefor; 


Second—The lands, mine, mill, factory or other 
works for the irrigation or operation of which the water 
employed by each of such persons is appurtenant, 
except as hereinafter provided in section thirteeen of 


this Article; 


Third-—~The names of those enjoying the earliest 
tights of employment of water diverted, conveyed or 
stored by means of such works, under and by virtue of 
such right of carriage of water, to the number whose needs- 
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therefor, for the uses to which such water was applied 
in affecting an employment thereof, may, with reasonable 
efficiency and sufficiency, be supplied by the waters cus- 
tomarily conveyed or stored under such right of carriage, 
and who shall in times of scarcity suffer*a proportional 
diminution of the water to which they are entitled. 


Sec. 13. Nothing in this article contained shall be 
construed so as to require the Court to which by this 
act jurisdiction is committed, to determine and settle 
the rights and priorities of appropriators of water, 
to name the users of water in any city or town, 
or declare appurtenant to any lands or works the water 
applied to the uses of the inhabitants of any city or 
town or to limit the annual period during which con- 
sumers ‘of water for irrigation shall be entitled to the 
use thereof, in the absence of any agreement to the 
contrary. i 


Sec. 14. Costs shall be adjudged in such cases as to 
the Court shall seem equitable. 


SEC. 15. Appeals and writs of error shall lie for re- 
viewing any such final decree in like manner as pre- 
scribed by the eighth article; and such appeals shall be 
prosecuted and proceeded i in as therein prescribed. 


SEC. 16. The Clerk of the Court wherein any such 


decree is rendered, shall, within thirty days after the 


rendering of such decree, cause a transcript or tran- 
scripts thereof to be made, and shall certify to the cor- 
tectness of the same under his seal of office, and shall 
file for record one of such transcripts so certified with 
ihe County Clerk of each county wherein such works 
may be situate. 


Sec. 17. The County ‘Clerk of each county with 


whom shall be filed a transcript of any such decree, duly - 


certified as above provided, shall be entitled to like fees 
for recording the same as for recording conveyances of 
land, and such fees shall be taxed as other costs in said 
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A 
causc'and shall be transmitted by the Clerk of said 
Court to the County Clerks wherein such transcripts are 

\ recorded. 
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ARTICLE VIIL- 


Ne OF WATER DIVISIONS AND WATER DISTRICTS. é 


Same as Article VII. of the Majority Report. 


—— ~ -~ 


ARTICLE VIII l , 


OF THE ADJUDICATION OF RIGHTS AND PRIORITIES OF RIGHT TO` 
DIVERT, CONVEY OR STORE WATER. 
SECTION 1. Exclusive jurisdiction for the ascertain- 
‘ ment and settlement of the several rights and priorities 
of right of persons interested, either as carrier or con- 
sumer, in water at ány time appropriated, is hereby con- _ 
ferred upon the following courts within the several Water 
Divisions; that is to say: For the South Platte Division, 
upon the District Court of the County of Weld ; for the 
_Arkansas Division, upon the District Court of the 
County of Pueblo; for the Rio Grande Division, upon 
, the District Court of the County of Conejos; for the 
San Juan Division, upon the District Court of the County 
of La Plata; for the Grand River Division, upon the 
District Court of the County of Garfield; for the White 
River Division, upon the District Court of the County 
of Rio Blanco; for the North Platte Division, upon the 
District Court of the County of Larimer; for the Repub- 
lican Division, upon the District Court of the County 
of Kit Carson. 


Sectiohs 2 to 5 inclusive are the same as sections 2 to- 
5 inclusive of Article VIIL of the Majority Report. 


- $c. 6. The proprietors of any ditch, conduit, reser- 
voir or other works, constructed or used for the diver- 

' sion, conveyance or storage of water, desiring to procure: 
an adjudication of their rights to the carriage of water, 


ra 
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shall cause such works to be measured and rated, or the 
capacity thereof be estimated as required by this act, and 
the certificate of such measurement and rating or estimate 
of capacity to be approved by the State Engineer,and shall 
also procure a survey and map of such works to be mdde 
by some Assistant State Engineer‘or Deputy Irrigation 
Engineer, by him employed for that purpose. Every such 
Assistant State Engineer or Deputy Irrigation Engineer 
shall, at the time thereof, take in writing careful notes 
of every such suxvey by him made, showing in each 
case the name of such ditch, conduit, reservoir or other 
works, the name or names of the proprietors thereof, or 
of the association or corporation which is proprietor 
thereof, the date of such survey, the names of those 
assisting therein, and showing, either by reference to the 
public surveys, or where the said works aie on unsurveyed 
end ip conspicuous and permanent natural monuments, 
the place of the head of such ditch, conduit or other works, 
the stream or sources of supply wherefrom water is 
taken, the places of the head-gates and rating flume, the 
width, depth and grade of such ditch, or conduit, at so 
many places as may be necessary to reasonably ascertain 
the carrying capacity thereof, the greatest depth of'water 
which can safely be carried at each of such places, and 
the form of the cross-sections to high-water mark, the 
courses and distances of such ditch, conduit or other 
works as surveyed, the several sections of land, accord- 
ing to the public surveys, over which the same 1s con- 


structed, the location of every such reservoir and the 


exterior line thereof when filled to high-water mark, as 
nearly as may be, the capacity of such reservoir, a 
destription of the embankment thereof, the places of 
intét and outlet, and the wasteways therefrom, and any 
other matter or thing which the State Engineer may re- 
quire to be set down 1m such notes of survey. Every such 
Assistant State Engineer or Deputy Irrigation Engineer, 


‘shall also prepare a plat or map of every such ditch, 


conduit, reservoir or other works, by him surveyed, as 


r 


-l 


av 


a 


264. MINORITY REPORT. 
aforesaid, and shall, as soon as may be after the comple- 
tion thereof, transmit to the State Engineer a copy of 
said field notes and of the said map, with affixed thereto 
his affidavit that the survey therein represented was by, 
him actually made in the field at the date set down 
therein ; that the same is a true copy of the field notes 
of such survey by him taken at the time, and that the 
places, courses, distances, grades and cross-sections of 
said ditch are truly set forth in the said notes, as he 
verily believes. 

Sections 7 to 11, inclusive, are the same as Sections 
7 to 11, inclusive, of Article VIII. of the Majority Re- 
port. 


Src. 12. Whenever the proprietors of any ditch, 
conduit, reservoir or other works for the diversion, con- 
veyance or storing of water, or any employer of water 
diverted, conveyed or stored by means of such works, 
shall cause the same to be meesured and rated by some 
Assistant State Engineer or Deputy Irrigation Engineer 
in pursuance hereof, and shall cause duplicates of the 
certificates of such measurement and rating verified by 
such Engineer, to be transmitted to the State Engineer, 
the State Engineer shall forthwith examine such certifi- 
cate of measurement and rating, and if he shall approve 
the same shall cause one copy thereof certified by him 
under his seal of office to be transmitted to the Clerk of- 
the District Court to which in pursuance of this act 
jurisdiction to adjudge and settle the rights and priori- 
ties of the several appropriators of water in such Water 
Division is cominitted, and the other thereof he shall 
file, record and earefully preserve in his office. If the 
State Engineer shall disapprove the measiitrement and 
rating of any ditch, conduit, reservoir or other works, he 
shall cause the*fact of such disapproval to be certified to 
the superintendent of such ditch, conduit or other works, 
and shall direct further measurement and rating of such’ 
works, either by the same or other Assistant State Engi- 
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neer or Deputy Irrigation Engineer, as he may specify. 
Upon the`completion of such second measurement 
and rating, the officer acting in that behalf shall 
make his certificate thereof, s&ting forth the same mat- 
ters above prescribed, and is Var the same to the 
State Engineer, and the State Engineer shall take like 
proceedings in respect of such second certificate as pre- 
scribed in respect of the first. Whenever it shall appear 
to the satisfaction of the State Engineer that the waters 
of the stream or source of supply wherefrom any ditch, 
conduit or reservoir receives water, are so low at the 
head of the ditch, conduit or other works, that the same 
cannot be filled, orthat for any reason the same cannot 
be measured and rated, as hereby required, the pro- 
prietors of such works may cause the same to be meas- 
ured by not less than three disinterested persons (either 
Assistant State Engineers or Deputy Irngation En- 
gineers), and the capacity thereof estimated and certified 
by such three persons and their certificate of such meas- 
urement and estimate of the capacity of such works 
verified by them and approved by the State Engineer, 
shall be of like effect as the certificate of measurement 
and rating hereinabove first required ; Arovided, how- 
ever, That the State Engineer shall not accept or ap- 
prove any certificate-of estimate as hereinabove provided 
without first ascertaining to his own satisfaction the im- 
possibility of rating such ditch, conduit or other works. 


Sec. 13. The proprietors of every ditch, conduit, 
reservoir or other works for the diversion, conveyance 
or storage of water within any Water Division, desiring 
the establishment of their right of carriage of water as 
herein provided shall file with the Clerk of the District 
Court, to which by this act is committed jurisdiction for 
ascertaining and settling the rights and priorities of the 
several carriers and consumers of water in such Water 
Division, a statement of their claim in that behalf, 
entitled to the proper Court and ‘‘In the matter of 
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the adjudication ,of the rights and priorities of the 
carriers of water in the ~.__---.---. Water Division 
of the State of Colorado;’? which statement shall set 
forth the names.of the proprietors of such ditch, conduit 
or other works; the name of the superintendent thereof, 
appointed in pursuance of this act and the post-office 
address of such superintendent; all names by which 
such ditch, conduit, reservoir or other works hath there- 
tofore been known, and the name by which the same is 
then and thereafter to be known; the time when such 
works were commenced and completed, fixing the day, 
month and year as near as may be; the time of com- 
mencement and completion of each enlargement or ex- 
tension thereof; the purposes to which the water diverted, 
conveyed or stored by means of such works are applied,. 
and the number of acres of land, if any, thereto- 


fore’ actually irrigated by water from such works as _ 


originally coristructed, the increased: area, if any, 
irrigated after each enlargement and the number of 
acres proposed to be irrigated therefrom; the particu- 
lar months or parts of months in each year during 
which the employers of water by means of such 
works claim to be entitled to the use of the water di- 
verted, conveyed or stored by means thereof, dnd the 
times when in each year, the proprietors of any such 
reservoir have theretofore customarily filled the same. 
Every,such statement shall be subscribed by some one 
or more of the proprietors of such’ ditch, conduit or 
other works, or the superintendent or manager thereof. 


Src. 14. At any time after the first day of Septem- 
ber, A. D. 1891, any person claiming to be interested in 
the question, as the owner of any ditch, conduit or res- 
ervoir, for the diversion, conveyance or storing of water 
in such Water Division, or as a consumer of water 
therefrom, may present to the District Court having 
jurisdiction in*such Water Division pursuant hereto, 
his petition or application in writing, praying the Court 
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— ~ 


to proceed to an adjudication of the rights and priorities 
of right to the carriage of water between the several 
carriers of water in such division. 


Section 15 is the same ab section 15 of Article VIII. 
of the Majority Report, with the omission of thé words 
‘for irrigation.” 


SEc. 16. Every inhabitant of the State of Colorado, 
and all other persons in any manner interested as owder 
of any works in this State, for, the diversion, convey- 
ance or storing of water or as a carrier or user of the | 
water diverted, conveyed or stored by means of such 
works, shall be deemed in law to have notice of such 
petition, and to be party thereto, and shall be entitled 
to attend either in person or by counsel before the Ceurt 
or Jud gé, and be heard to show cause against such peti- 
tion and touching the appointment of such Referee; as. 
also either in-person or by counsel, before_the Referee 
appointed in pursuance hereof, and to produce evidence 
against the allowance of any right of carriage of water ~ a 
claimed by any other person or corporation in such 
Water Division, and shall be entitled to cross-examine 
the witnesses produced in behalf of any other person 
or corporation touching any right of carriage or right of 
appropriation of water, and, compliance with the pro- 
visions of this act, touching the survey, measurement, 
tating or estimate of any works by means whereof any 
right of carriage of water is claimed in his behalf, and 
touching the filing of the statement of claim in that 
behalf, being shown; shall be allowed to produce evi- 
dence before such Referee in support of such claim of 
a right of carriage of water, and shall be entitled to at-. 
tend and be heard in such District Court and before such. 


4 


Referee at all proceedings had or taken in pursuance of i 
tbis act. f 
SEC, 17. Upon the filing of such petition, the Court a s 


to which jurisdiction is hereby committed in that behalf, 
shall be deemed to be invested with jurisdiction to set-. 
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tle and adjudicate the rights and priorities of the sev- 
eral carriers of water within stich division, to divert, 
convey or store water, and such Court or the Judge 
thereof, at the time and place specified in the order in 
that behalf, if due service of the said citation hath not 
been had, shall continue the matter to another day, and 
direct the issue of an alias citation or citations, as may 
be necessary. Further continuances of the matter may 
be made from time to time, and plurzes citations issued 
~ until service be had upon all persons and corporations 
_ above specified to be served therewith.. Whenever it 
shall appear to the Court that due publication of said 
citation and service thereof upon all persons and corpor- 
ations who have filed with the Clerk of the Court their 
statement, as required by the thirteenth section of this 
article, hath been had, the Court or the Judge thereof 
> shall hear all persons who may attend to oppose the said > - 
petition, and unless cause be shown to the contrary, 
appoint some fit and proper person as Referee to hear 
. and report to the Court such evidence as may be pro- 
duced before him touching the appropriations of water, 
and the rights and priorities of the several carriers of 
water in such Water Division, and shall by such order 
fix the time and places where such Referee “shali attend 
in each ‘Water District of such Division to hear evi- 


, dence touching such appropriations and rights‘ of car- 
< riage, 5 


kan 


Sections 18 to 23 inclusive are the same as sections 18 
to 23 inclusive of Article VIII. of the Majority Report. 


SEC. 24. It shall be the duty of such attorney forth- 
with upon his appointment, to prepare from the records 
in the office of the Clerk of such Court, å table of the 
several ditches, conduits, reservoirs and other works in- 

such Water Division, for the diversion, conveyance or ' 
storing of water, as may appear by the statements of the 
` proprietors thereof filed in- the office of such Clerk as 
required by this act, setting forth the names of the 
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proprietors 3 thereof, respectivély, thename of the superin- 
tendent thereof, and the several matters required to be 
set down in such statement, and the capacity of such 
works-as shown by the certificate of measurement and 
rating thereof, on file in the office of the Clerk 
of such Court; and to otherwise -familiarize himself, 
with the said ditches, conduits, reservoirs and 
other works as fully may be. Whenever in any case it 
shall appear to such attorney that the proprietors - 
of any such works claim by the statement filed 
with the Clerk of the Court in pursuance hereof, an . 
excessive amount of-water, or that any such statement 
is false in any particular, he shall use his best endeavors - 
to procure and produce before the Referee at the proper 
time and place, evidence of the falsity of such claim in 
that behalf, and to that end may call upon the State 
Engineer to cause such works to be measured and rated 
or the capacity thereof estimated in the manner herein- 
before provided. He shall attend at all sittings of the 
Referee and cross examine on behalf of the public when- 
ever it shall appear to him necessary all witnesses pro- 
duced by any claimant touching his appropriation, and ~ 
whenever it shall appear to him that any improper testi- 
mony is offered or produced before such Referee, shall > 


“at once object thereto and cause his objections in that 


behalf to be noted by the Referee, and shall in all things. - 
to the best of his ability cause the truth of the matter - 
touching every such claim to be made to appear by 
proper testimony before the Referee. He shall attend- 
before the District Court upon the hearing of the matter 
upon the report of the Referee, and there present and 
argue all objections by him made to any improper testi- - 
mony presented before the Referee, and shall fully and 
fairly advise the Court to the best of his ability as to the 
rights of the several claimants, so-that no injury be done ° 
to any claimant, nor any right to the-carriage of an - 
excessive amount of water or false date of priority be 
allowed to any claimant. f 
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Section 25 is the same as section 250f Article VIII. 
of the Majority Report. 


è 


SEc. 26. At the several times and places mentioned 
in such order or orders, the Referee so appointed shall 
attend and shall hear and reduce to writing all testimony 
Which may be offered by apy person authorized in pur- 
suance hereof, touching the date of commencement and 
completion of each ditch, conduit, reservoir or other 
works theretofore constructed in such Water District, 
and each enlargement thereof, if any, and the amount of | 
water diverted or stored by means of any such works, or 
any eulargement thereof and actually applied to ben- 
eficial uses, and the periods and times for which, during 
each year, the waters may have been used-from such 
works, or any of them for irrigation or otherwise, and 
the lands irrigated thereby, or touching any other mat~- 
ter or thing which may tend to show the fact or date of 
the employment of water by any consumer, effecting 
the right of carriage of water by any carrier of water, 
the amount of such employment, the periods and times 
of the actual enjoyment and use of the water for irriga- 
tion or otherwise, or touching the failure of the employ- 
ers of the water diverted, conveyed or stored by 
meaus of any ditch, conduit or other works, to apply 
the same to beneficial uses with reasonable continuity; 
Provided, however, That (save by leave of the Court or the 
Judge thereof) no evidence shall be given before any such 


.Referee of the appropriation of waters by means of any 


ditch, conduit, reservoir or other works, unless the pro- 
prietors of such works shall, before the day first appointed 


_for the sitting of the Referee in the Water District where 


in such works may be situate, have filed the statement 
required by the thirteenth section of this article, nor 
unless such proprietors shall, before the day named, 
have caused such works to be surveyed, measured and 
rated by the State Engineer or some Deputy Irrigation 
Engineer, or the capacity thereof to be estimated in pur- 
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suance hereof, nor unless the map and field notes of 
such survey and the certificate of such rating or esti- 
mate, with the approval of the State Engineer, shall, in 
pursuance hereof, be certified to and filed in the office 
of the Clerk of the District Court, upon which, by this 
act, jurisdiction is conferred to adjtidicate the rights and 
priorities of the several appropriators of water within 
the Water Division wherein such works are situate, as 
by this act above required; dvd, provided further, 
That nothing herein contained shall be construed as 
requiring the Court to disregard the claims of any per 
son or corporation having in progress,any ditch, conduit 
or other works for the appropriation of water not then 
completed, or whereby the waters have not theretofore 
been appropriated to the full capacity of such works, 
but the rights of all such persons shall be saved as pro- 
vided in the thirty-fifth section of this article. 


SEC. 27 Every such Referee shall have power to 
administer oaths and issue subpcenas for witnesses and 
subpoenoes duces tecum, which subpoenas may bë served 
by any person whomsoever, and may require the witness 
to appear at auy place appointed by the order of the 
District Court for the attendance of such Referee and at 
such day and hour as may be named therein. He shall 
proceed in all respects in the examination of witnesses 
as is or may be provided by law in the case of the taking 
of the deposition of a resident witness in causes pending 
in the District Court; Provided, however, That unless 
any person attending, shall, touching any question or 
matter, make request to the contrary, the deposition of 
every witness shall be reduced to writing in the narra- 
tive form. The Referee shall receive all deeds, certifi- 


cates and other documents which may be offered by any 


person and return the same with his report; or in case 
any person shall produce in evidence any book, or docu- 
ment in writing which shall not be under the control of 
the party desiring the benefit thereof, or which he shall 
~ 
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desire to retain in his own custody, such Referee shalt: 
make or cause to be made a true copy of the parts- 
demanded, and shall certify the same and transmit such 

copies, together with the evidence concerning the same, 

as part of the evidence in the case. He shall also note 

at the proper place all objections which may be matle by 

any person to any question propounded to any -Wi triess, 

or to any documentary evidence offered by any person, 

and certify the same in connection with such testimony. 

He shall also, whenever' he shall deem it necessary for 

the ascertainment of the truth touching any jpoint 

involved in the matter in question, examine any witness 

produced before him so as to ascertain and make clear 

as far as possible the date of commencement of each 

ditch, conduit, reservoir or other works, the original 

capacity thereof, the date of each enlargement and in- 

creased capacity thereby occasioned,.ffie time spent in 


- thé construction of such works and each enlargement 


thereof, the amount of water actually carried in such 
ditch, conduit or other works, or stored in such reservoir 
as originally constructed, and after each enlargement, the 
time when the waters diverted thereby were appropriated 
and applied to beneficial uses, the nature of the work as 
to difficulty of construction, and all other facis’ which 

may show or tend to show the respective rights of the 
proprietors of the several ditches, conduits or other works 
in such Water Division in respect to the water diverted, 

conveyed or stored by such works or by any enlarge-- 
ment thereof, and their several priorities of right to the 
carriage of such water and the extent to which, and the 
periods during which, by means of such ditches, con- 
duits, reservoirs or other works they are severally enti- 
tled to effect the carriage of such waters. - 


. Sec. 28. Every such Referee shall give reasonable 
opportunity to all persons entitled to be heard before: 
him, to attend and present testimony touching their sev-- 
era] rights and priorities in. respect. of the carriage of 
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water within such Water Division. No testimony shall 
be heard or received touching any ditch, conduit or 
reservoir, or any appropriation claimed or any right to 
the carriage of water by means or in respect thereof, 
save in the Water District wherein is situate the head 
of such ditch or conduit, or the hèad of the ditch, or 
conduit supplying such reservoir, unless by special order 
of the Referee on cause shown and after notice to all 
persons interested in ascerting or opposing such claim, 
which notice shall be in writing, and shall specify the day, 
hour and place when such testimony shall be produced, 
and shall be served at least six days prior to the time 
appointed for producing such testimony; but the 
Referee may, when the time limited for his attendance 
at any place named in the order of the Court shall expire 
without full hearing of all testimony desired to ‘be pro- 
duced before him by any person entitled to bé heard, 
adjourn ‘the further taking of testimony proposed to be 
offered, to any other time and place appointed in the 
order of the Court in that behalf for his attendance in 
the same Water Disteict; and at such last named place 
may continue until all testimony shall be taken; or 
the Court, or the Judge thereof, may direct the further 
attendance of the Referee at the place of his atten- 
dance where such testimony was offered.| The 
Referee shall cause all testimony heard by him to 
be taken down or copied in type-writing, and the depo- 
sitions and other testimony touching each particular == 
ditch, conduit, reservoir or other works, or the appro- 
priation thereby to be filed and preserved as one file. 
He shall from time to time, as the hearing proceeds, 
make an index of the several ditches, conduits and 
other works and rights claimed, touching which testi- 
mony shall be offered, so that the same may be conven- 
iently consulted and the testimony -of any witness, 
touching any particular claim, readily found, and sich 
depositions and other testimony and the index thereof 
he shall preserve and have with him at all times during 
9D 
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the hearing, and during all such times, and at all other 
convenient and reasonable times shall allow the same 


` to be inspected and seen and copies or ‘extracts thereof 


to be made by any person desiring so to do, and, upon 
the closing of the testimony, the Referee shall return 
the same with the index aforesaid and the report of his 
actings and doings in the premises into the office of the 
Clerk of the District Court wherein he was appoiuted as 
aforesaid, and shall notify the Judge of such Court, if 
the same be not in'session, of the fact of the filing of his 
report. ` 


Sections 29 to 33, inclusive, are the same as sections 
29 to 33, inclusive, o Article VIII. of the Majority 


- Report. i 


SEC. 34. Upon the returs of such testimony, such 
Court or the Judge thereof, shall, by order of record, ap- 
point a day for the fina: hearing of the matter of such 
petition, which shall be not less than thirty days sub- 
sequent to the filing of the report of the Referee. Any 
inhabitant of the State of Colorado, and every other 
person in any manner interested as owner, lessee or oth- 
erwise, of any works in this State for the diversion, con- 
veyance, or storing of water, or as a carrier or consumer 
of water by means of any such works, may in person, or 
by counsel, file exceptions to the report of any such Ref- 
eree, in whole or in part, or may complain to the Court 
of any omission, willful neglect or oppression on the part 
of the Referee, whereby such party shall have been 
aggrieved, either by refusal of the Referee to hear, or 
reduce to writing evidence offered, or by preventing 
reasonable opportunity to produce or offer:such evidence, 
or by receiving improper evidence at the instance of any 
other party; and the State’s Attorney for any such Water 
Division may interpose like exceptions. On the day so 
appointed for hearing the Court which shall then, if the 


„same be not in one of the regular terms thereof, be 


deemed to be sitting in special term, shall hear any per- 
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son who may attend for that purpose, either in person or 
by counsel, touching the regularity of the proceedings 
of the Referee, and shall sustain or deny all exceptions 
filed to such report of the Referee or auy part thereof, 
and if it shall appear that such Referee hath proceeded 
irregularly or in violation of the provisions of this act, 
or hath denied to any person any right secured or 


-intended to be secured hereby in the matter of such hear- 


ing, shall appoint some other Referee, or refer the mat- 
ter to the same Referee to hear such testimony as may 
be produced by any particular persous or corporations in 
such order named or touching any particular matter in 
such order named, or to permit cross examination of any 
witness or witnesses in such order mentioned, and fix 
the time ahd place for the attendance of such Referee, 
and of all persons in interest before him, and the 
time when he shall report, aud shall adjourn the 
further hearing of such matter until the. time so 
appointed for the report of such Referee, and upon 
such further report shall proceed in like manner as 
in the first instance until satisfied that by the testi- 
mony heard before such Referee the truth of the 
matter touching the several rights of carriage of water 
in such Water Division, has been ascertained; or, the 
Court may in its discretion, suffer or direct the examina- 
tion of witnesses in open Court touching the right of 
carriage of water claimed by any person and the time 
and extent thereof, or the uses to which such water hath 
been applied, or any other matter onthing relevant to 
the adjudication of the rights and priority of right 
among the several carriers of water in such Water Di- 
vision, and in lieu of adjourning the hearing of such 
matter, upon any second reference to the Referee, or the 
appointment of any new Referee, the Court may, in its 
discretion, proceed with the hearing, touching the rights 
‘of any person or corporation not affected by such second 
reference. And upon the conclusion of the hearing, 


after the final report of the Referee, last appointed‘in such 
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matter, aud the testimony produced to the sdtisfactiom 
of the Court, the Court shall make and enter its decree, 
setting fourth the date and extent of the waters lawfully 
diverted, conveyed: or stored by meats of each ditch,; 
conduit, reservoir or other works, as originally con- ’ 
structed, and the date and extent of each right of car- 
riage of water subsequently or by means of any-subse- 
quent enlargement thereof acquired, and the'times dur- 
ing which the proprietors of said works or others are: 
entitled to divert, convey or store the said waters, 
and the place of the diversion of such waters from 
the natural stream or other source of supply where- 
from the same arë diverted; Provided, however, That 
no person shall in such decree be adjudged or de~ 


` creed to be entitled to effect the carriage of any waters, 


the right of carriage of which, by the testimony heard 
before the Referee or the Court, as hereinbefore speci- 
fied, shall appear to have been kbandoned, or which 
shall not by such testimony appear to have been actually 
conveyed or stored by such person, or by others to 
whose tight he hath succeeded, and employed by such 
persons or others using and enjoying the waters 
diverted, carried or stored by means of such works. 
In every such decree the date of carriage of water bv 
means of each ditch or conduit, and the extent 
to which the proprietors thereof, or carriers of water 
thereby, are entitled, to divert and conyey water, shall 
be designated in cubic feet per second of time, and 
the appropyjation by means of every reservoir, accord—_ 
ing to the cubic contents thereof, to the extent to whiclr 
the proprietors thereof are entitled to cause the same to 
be filled, and as to every such reservoir every such de- 
cree shall specify the number of times in each year, and 
the particular times of the year, and the months, so far 
as practicable, when the proprietors of such reservoir are 
entitled to fill the same. In every such decree the said sev- 
eral rights of carriage of water throughout such Water 
Division shall be arranged and numbered in. consecutive 
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order; according to the dates of carriage of water, 
whether the right of carriage of water be’ made by the 


-original construction of the ditch, conduit or other 


works, or by subsequent enlargement thereof, or other-_ 
wise, and without reference to the particular location of 
such works in the Division, or~whether the same be 
taken from the main stream or the tributaries thereof. 


> 


SEc. 35. Whenever in such proceedings it shall be 
made to appear that any person, association or corpo- 
ration hath theretofore commenced, and hath in progress 
any ditch, conduit or other works for the diversion, con- 
veyance or storagé of water, but hath not completed the 
same,,or that if the same be completed the waters di- 
verted thereby hath not been employed to the full 
capacity of such works, and that a reasonable time has 
not elapsed for the completion and utilization of such -. 
works,~and for the full employment of the water di- 
verted thereby, such decree shall be made with a saving 
of the rights of the proprietors of such works, and such 
proprietors may at any time afterwards, upon first pro- 
curing the survey aud maps of such works and the cer- 
tificate of rating or estimate of capacity hereinbefore rè- 
quired, and the approval thereof, and certified copies 
thereof, to be filed as hereinabove required, upon not 
less than thirty days’ notice to the several proprietors 
of the ditches, conduits and other works named in such 
decree as entitled to divert, convey or store water in 
such Water Division under any nght of carriage of such 
water acquired subsequent to the day alleged as the date 
of commencement of the works of such petitioner, their 
heirs or‘assigns, and due proof thereof made, apply to 
such District Court by petition to establish and settle by 
supplementary decree their rights in that behalf. Such 
notice may be made returnable either in term time or 
vacation. The Court or the Judge thereof, at the time 
appointed in such notice, shall either hear testimony in 


-open Court or refer the matter of the taking of testimony 
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to a Referee appointed for that purpose with such par- 
ticular directions as to him may seem fit, and upon full 
hearing of all parties, such Court, or the Judge thereof 


in vacation, may make such supplementary decree 


touching the rights of such petitioner and all others as 
tight and justice may require. Such decree shall in no 
manner affect or’ impair the rights of any carrier „of 
water not served with a notice of the petition as above 
required, and not appearing to oppose or contest the 
same. All testimony heard either before the Court or 
the Referee upon such petition shall be reduced to writ- 
ing in the manner hereinbefore provided, and shall, if 
heard before the Court or Judge, be at the time reduced 


' to writing, and certified by the Judge of the Court, and 


filed in the original cause in which such petition is pre- 
sented, and like proceedings shall and may thereafter be 
had within the like limitation of time, for review or re- 
argument of such supplementary decree as_herein pro- 
vided; and an appeal may be taken and prosecuted for 
reviewing such decree in like manner, and under the 
same regulations as herein ‘provided for appeals from 
such original decree. ` 


Section 36 is the same as Section 36_ of Article VAL 
of the Majority Report. 


. Sections 37 and 38 are the same as Sections 37 and 
38 of. Article VIII. of the Majority Report, with the 


omission of the words ‘‘ for irrigation.” 
a we 


Sections 39 and 40 are the same as Sections 39 arid 
40 of Article VIII. of the Majority Report. — - 


Section 41 is the same as Section 41 of Article VIII. 
of the Majority Report, with the omission of the words 
** for irrigation. ” a 

. Sections 42 to 48, inclusive, are the same as Sections 
42 to 48, inclusive, of “Article VHI, of the Majority Re- 
port. 
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SEc. 49. Nothing in this act, or in the decree ren- 
dered under the provisions hereof, shall prevent any 
person, association or corporation from instituting in the 
District Court having jurisdiction by this act, for the as- 
certainment and settlement of the rights and priorities 

of the several appropriators of water in any Water Divis- 
ions any suit or action hitherto allowed by the law for 
establishing any claim or right or priority to divert, con- 
vey or store water, at any time within four years after 
the entry of the final decree provided for in this act in 
the Water Division, wherein such right may be claimed. 
No preliminary injunction shall issue ‘in any case re- 
straining the distribution of water in any Water Division 
wherein such final decree shall have been rendered, in 
conformity with the provisions of such decree, or which 
shall affect. the distribution of water in any manner ad- 
versely to the rights of the parties thereto, as thereby 
determined and established. 


SEC. 50. After the lapse of four years from the 
entry of such final decree in any Water Division, all 
, persons who have not theretofore instituted an action 
or actions as provided in the last section, shall 
be forever barred from setting up or alleging any claim 
to the right of carriage of water in such Water Division, 
contrary to the effect of such decree, save as hereinafter 
provided in cases where the water the right of carriage 
of which has been acquired, shall not with reasonable 
continuity be applied to beneficial uses. ; 


Sections 51 to 53, inclusive, are the same as sections 
4 to 53, inclusive, of Article VIII. of the Majority 
Report. . 5 P 


. SEC. 54. Amy person, association or corporation 
claiming to be entitled to the enjoyment of the right of 


carriage of ‘water in any Water Division by right 


acquired subsequent to the last right in priority of any 
carrier of water named in any such decree, (entered in 
pursuance of this Article), upon procuring the ditch, 
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conduit or other works by which such waters are appro- 
priated, to be surveyed and the notes and map of such 
survey, as required by this Article, to be approved by 
the State Engineer, and upon also procuring such works 
to be measured and rated or the capacity thereof esti- 
mated in like manner as hereby required, and upon pro- 
curing; to be filed in the office of the Clerk of the 
Distridt Court to which in pursuance of this act jurisdic- 
tion is committed, to adjudge and settle the rights and 
priorities of the several carriers and employers of the: 
Water Division, a copy of the field notes and map of the 
survey of such works, and of the certificate of such 
measurement and rating or estimate of capacity by the 
State Engineer, as required by this Article, may apply , 
by petition to such District Court, or the Judge thereof 
in vacation, to ascertain and settle by decree, his right 
and the right of all others in said Water Division sim- 
ilarly situated. Together with such petition the peti- 
tioner therein shall file with the Clerk of the Court a 
certificate from the State Engineer setting forth the 
uames of all persons, associations and corporations who, 
since the date of priority awarded by the former decree, 
entered in such Water Division in pursuance of the 
thirty-fourth section of this Article, to the Garrier of 
water last in priority in such decree named, have filed 
in the office of the State Engineer the map and state- 
ment required by the fourth Article. Upon the filing 
of such petition the Judge of the Court shall appoint a 
“day when the same shall be heard, and the Clerk of the 
Court shall thereupon issue and transmit to the Water 
Commissioner of each Water District in such Division, 
a citation with copies thereof, which shall be served 
upon each carrier of water named in the list. of car- 
riers aforesaid, at least five days prior to the date 
appointed for such hearing, and: thereupon the like 
proceedings shall be had touching the claim of the 
petitioner and all other carriers of water cited as afore- 
said, as herein above prescribed by this Article, touch- 
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ing the original ascertainment of priorities; Provided, 
however, That the final decree upon such petition shall 
in no manner impeach or impair the right of any carrier 
of water named in such former decree, or any decree 
entered -in the said Water Division, or any employer 
of the water by any such carrier diverted, conveyed or 
stored, to effect, respectively, the carriage of and use, 
of the water, to the carriage whereof, by the terms 
of such decree such carrier shall appear to be entitled, 
unless it shall be made to appear and shall be adjudged 
that the right to the carriage, of such waters as speci- 
fied and awarded in the former decree was obtained 
by corruption or fraud, or hath been lost by failure 
to apply the same to beneficial uses with reasonable 
continuity, or otherwise, nor unless such carrier, his 
heirs, assigns, or those entitled under him, to the 
use of such waters, be cited and be made party to 
such pétition, and such corruption or fraud or the failure 
to apply such waters to a beneficial use, or loss of the 
right to the carriage of such waters, be in such petition 
expressly averred. 


Sections 55 and 56 are the same as sections 55 and 56 
of Article VIII. of the Majority Report. 


SEC. 57. The terms ‘Proprietor’? or “ Proprietors”? 
as used in this Article shall be construed to include any 
person, association or corporation lawfully entitled to 
effect a carriage of water by means of any ditch, conduit, 
reservoir or other works. 


Src. 58. Every decree entered in pursuance of this 
Article, establishing the right of any person or corpora- 
tion to dirvert, convey or store water, shall expressly 
provide that such person or corporation shall divert, 
convey or store such water only to the extent of the 
reasonable needs of the persons or corporation using the 
same for the purposes and uses by application to which 
such water was appropriated, and that save for the pur- 
pose of supplying cities and towns, water for domestic 
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purposes solely shall not be allowed to flow in any such 
works when such water is needed for direct irrigation. 


ARTICLE IX. ra 
OF PUBLIC AND OTHER' CARRIERS OF WATER. 


SECTION x. It shall not be lawful for A person, 
l 


ri 


association or corporation owning or contrẹlling, or 
claiming to own or control, any ditch, conduit} reservoir 
or other works diverting, conveying or storing, or de- 
signed for the conveyance or storage of water when 
such water is diverted, conveyed or stored in whole or 
in part for hire, or to be applied to beneficial uses in 
whole or in part by others than those ownitig or claim- 
ing to own such works, or for any public carrier of 
water affecting the carriage of water by means of such 
works, to demand, bargain for, accept or receive from 
any person who may apply for water diverted, conveyed 
or stored by means of any such works for the purpose 
of applying the same to any beneficial use, any money 
or other valuable thing whatsoever, or any promise or 
agreement therefor, directly or indirectly, as royalty, 
bonus or premium, prerequisite or condition precedent 
to the right or privilege of procuring such water} but 
such water shall be conveyed or stored and delivered 
according to the right of the person entitled to the en- 
joyment thereof, upon the payment or tender of the 
charges for the carriage of water by: means of Sich 
works fixed by the County Commissioners of the proper 
county, as is or may be provided by law. Any and all 
moneys and every valuable thing or consideration of 
whatsoever kind, which shall be so as aforesaid dé- 
manded, charged, bargained for, accepted, received or 
retained, contrary to the provisions of this section, shall 
be deemed and held an additional and corrupt rate, 
charge or consideration for the carriage of water intended 
to be furnished and delivered therefor, or because there- 
` ? 
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of, and wholly extortionate and illegal, and when paid 
or delivered or surrendered, may be recovered back by 
the party or parties paying, delivering or surrendering 
the same from the party to whom or for whose use the 
pame shall have been paid, delivered or surrendered,, 
together with all costs of suit, including reasonable fees 
of attorneys of plaintiff, by proper action in any Court 
having jurisdiction. 


SEC. 2. Every person, association or corporation 
owning or controlling, or claiming to own or contrél 
any ditch, conduit, reservoir or other works, “as “is 
mentioned in the first section of this Article, who shall, 
after demand in writing made upon him for the supply 
or delivery from such works of water for application to 
any beneficial use, and after tender of the lawful 
rate of compensation for the carriage thereof im 
lawful money, demand, require, bargain for, accept, 
receive ort retain from the party making such application 
any money or other thing of value, or any promise’ or 
contract, or any valuable consideration whatever, as 
such royalty, bonus, premium, prerequisite or condition 
precedent, as is by the provisions of the first section 
of this Article prohibited, shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be 
punished by a fine of not less than one hundred dollars, 
nor more than five thousand dollars, or imprisonment 
for a term of ‘not less than three months nor more, than 
one year, or both such fine and imprisonment, in the 
discretion of the Court. 


SEC. 3. Every person, association or corporation 
owning or controlling, or claiming to own or control any 
ditch, conduit, reservoir or other works, such as is men- 
tioned in the first section of this article, who shall, after 
demand in writing made upon him,for the supply or de- 
livery of water for application to any beneficial use, to 
be delivered from the ditch, conduit or reservoir owned, 
possessed or controlled by him, and after tender of the 
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lawful rate of compensation therefor in. lawful money, 
refuse to furnish or catry and. deliver` from such ditch, 
conduit or reservoir or other works, any water so applied 
for, which water can be or may be, by use of reasonable 
diligence, in that behalf and within the safe carrying or 
storage capacity of such ditch, conduit, reservoir of 
other works, lawfully furnished and ‘delivered, without 
infringement of the prior rights of other appropriators of 
such water, shall be deemed guilty of a misdéftieanor, À 
and upon conviction thereof shall be punished by a fine 
of not less than one hundred dollars, nor more than five 
hundred dollars, or imprisonment for a term of not less 
than three months nor more than ote year, or both such 
fine and imprisonment in the discretion of the Court; 
Provided, however, That when any person, association or 
corporation hath heretofore constructed, or shall here- 
after construct any ditch, canal, conduit, reservoir or 
other works for the conveying or storage of waters in 
pait for the irrigation of land belonging to such person 
of corporation, or for the enjoyment of such waters in 
part by such person or corporation for any other purpose 
whatsoever, and in part for the use of other persons or 
corporations, nothing herein contained shall be so con- 
strued as to require such'person or corporation: toyield 
up or deliver to others, or to suffer to bé used by others, 
the waters by him orit theretofore devoted to beneficial 
uses; and every such person or corporation shall be en- 
titled to a reasonable time after the completion of his 
works,- for enclosing, breaking up’ and otherwise pre- 
paring any lands by him or it proposed to be irrigated, 
or for erecting and equipping any works intended to be — 
operated by means of such waters, or for preparing to 
use and enjoy in any other way whatsoever the waters 
so diverted for his or its purpose. 


Sections 4, 5 and 6 are,the same as Sections 4, 5 and 
6 of Article IX. of the Majority Report. 
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SEC. 7. The proprietors of every reservoir for the- 


_ ĉollection or storage of water, which waters are stored 


in whole or in part for hire or to be applied to beneficial 
uses, in whole or in part, by others than the proprietors 
of such works, shall use reasonable diligence to keep . 
the same at all times in good order and repair and ready 
to receive, hold and discharge the waters which, by 
means thereof, the proprietors of such reservoir are en- - 
titled to collect or store. = 


Section 8 is the sanie as Section 8 of Article IX. of 
the Majority Report. 


SEC. .g.. It shall be the duty of the Superintendent 
of such ditch, conduit, reservoir or other works to dis- 
tribute the water, the right of carriage of which by 
means of such works was at any time acquired, to those 
entitled thereto, in accordance with the date and extent 
of their séveral rights of employment of such water, 
and in times of scarcity to apportion such water among 
those enjoying the same date of employment thereof, 
according to the extent of their several rights to the use 
thereof. The several consumers of water under any 
lateral, may at any time, by vote of a majority thereof, 
appoint a Superintendent to such lateral, who shall be» 
charged with the distribution of the water allotted 
thereta by the Superintendent of the ditch, among those 


‘entitled to the use of such waters from such lateral. A . 
, meeting may at any time be called by not less than two 
of: the consumers under such lateral, by notice in writ- 


ing specifying the time, place and purpose thereof, for 

electing such Superintendent or removing him and ap-: 
pointing another. Such Superintendent shall hold his 

office during the ‘pleasure of the consumers of water 

from such lateral, or a. majority of them, and shall. 
receive only such salary or compensation as they may - 
appoint. 


Section 10 is the’same as Section toof Article IX, of : 
the Majority Report. 
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Sec. rr. Any person having lawfully effected an 
employment of any of the water diverted, conveyed or 
stored under any right of carriage enjoyed by any public 
learrier of water, shall thereafter in every year, so long 


- as he shall make payment of the lawful rate for the car- 


riage of such water, be entitled to continue in the enjoy- 
ment of his right of employment of such water. If any 
consumer of water, diverted or stored by means of the 
works of any public carrier of water, shall fail to pay or 
tender the lawful rate chargeable for the carriage of all 
or any part of the water to the right of étiployment 
whereof he is entitled, such consumer of water shall not 
be entitled during the succeeding year, or thereafter, to 
the use of that portion of such water, upon which he 
shall have failed to pay or tender such charges for the 
catriage thereof, until such payment so in default shall 
be made, save by agreement to the contrary with the 
carrier of such water; such failure, however, shall not 
be taken or deemed to be an abandonment of the 
tight of employment of such water or any part 
thereof, or work a forfeiture of such right; Provided, 
however, That if any consumer of water delivered, 
conveyed or stored by means of the works. of- any 
public carrier, shall fail for a period of more than 
three years consecutively, to pay or tender the law- 
ful rate of carriage for any part of such water, such 
consumer shall be deemed to ~ have abandoned . and 
forfeited his right of employment to such part thereof 
as he shall have failed to pay the lawful charges 
of carriage upon, and such part of such waters shall be 
open to employment by any other person desiring to 
apply the same to any beneficial use under stich works; 
and the carrier of such water shall have a claim against 
such consumer so in default, to the extent to which he 
may be in default, for the carriage of such water; Zro- 
vided, further, That such carrier of water shall have 
no claim against such consumer for any part of the 


lawful rate of carriage, of so much of such water as 
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such consumer shall not have paid or tendered the 
charges of carriage upon, if such consumer shall notify 
such carrier that he has abandoned such water and his 
‘claim to the right to the use thereof. 


SEC. 12. The proprietors of any ditch, conduit, res- 
ervoir or other works for the diversion, conveyance, re- 


_ tention or storage of water may procure the water to the 


tight of carriage of which they are entitled, to be con- 
veyed, stored and distributed through and from hke 
works of any other carrier of water upon such terms as 
may be agreed upon between them, without in any 
„manner impairing or affecting their rights or priorities 
“in respect of such water; Prou:ded, however, That 
thereby the water to which any other carrier of water or 
any consumer of water, by means of such works or any 
other works, may be entitled be not diminished; And 
provided further, ‘That no such agreement shall be car- 
ried into effect until one original thereof shall be filed 
in the office of the State Engineer, and the State Engin- 
eer shall certify to the persons so agreeing his approval 
thereof. The State Engineer may at any time with- 
draw such approval and prohibit the further carrying 
into effect of such agreement, if it shall appear to him 
that proprietors of other works or consumers of waters 
therefrom are injured by reason of the carrying into 
effect of such agreement. . 


a 


ARTICLE X. 

PROVISIONS FOR REGULATING THE PROCEEDINGS OF THE BOARD 
OF COUNTY COMMISSIONERS IN DETERMINING THE RATES OF 
COMPENSATION TO BE CHARGED FOR THE CARRIAGE OF WATER. 
SECTION 1. Whenever any person interested as car- 

rier or consumer in the water appropriated by means of 

any ditch, conduit, reservoir or other works, shall pre- 
sent to the Board of Commissioners of the county wherein 
such person is entitled to effect the“carriage or employ- _ 
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ment of such water, at any session thereof, regular or’ 


special, a petition praying the Board to proceed tofix _ 


reasonable maximum rates of compensation to bt charged 


for the carriage of such water by means of such works, - 


for use within such county; showing reasonable cause __ 


for such application, and verified by the affidavit of such’ 
petitioner, such Board of Commissioners shall examine 
the same, and, if from such petition, or from affidavits ; 
or testimony produced in support thereof, they shall be 
of ithe opinion that such application is made in good 
faith and that there is reasonable ground to believe that 
the rates charged, or proposed to be charged, for the car- 
riage of such water are excessive, or that for any reason 
the rates to be charged for the carriage of such water’ 
ought to be fixed, they shall enter an order, not less than. 
twenty days thereafter, nor later than the third day of 
the next regular session of such Board, when they will 
hear all parties interested as owner of such works, or as 
a carrier or consumer of the water diverted, conveyed 
or stored’ by means thereof; touching the rates to be 
charged for the cagriage’of such water by means of such 
works, and the Clefk of the Board shall cause sûch order 
to be published in at least one public newspaper pub- 
lished in such county, at least ten days prior to the’time 
appointed for such hearing. 


Sections 2 to 5, inclusive, are the same as Sections 2 
to 5, inclusive, of Article X. of the Majority Report, 


Sec. 6. When it shall appear to the Board that the 
foregoing requirements, tendering the publication, post- 
ing and service of such order have been complied with, 
the Board shall proceed to hear and determine such 
petition without unnecessary delay. Every person 
interested as a carrier of such water, or: as a consumer ~ 
of such water, within the said County wherein the pro- 
ceedings are pending, shall be entitled to attend and be 
heard, either in person or by counsel; touching the said 


. application, and to produce evidence touching any mat- - 
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ter or thing whatsoever which may tend to show the 
reasonable rate of compensation which the carrier of 
such water should receive for the carriage thereof, the 
classes into which the consumers of such water should 
be divided, and the reasonable rate of compensation 
which the several classes of persons, ‘consumers of such 
water, should pay for the carriage thereof. 


Src. 7. Upon hearing and consideration of the evi- 
deuce which may be produced before them, as well as 
the arguments of counsel attending, if any, the said 
Board of Commissioners shall enter an order, naming 
the ditch, conduit, reservoir, or 'other works, by means 
of which the carriage of such water is effected, describ- 
ing the same with reasonable certainty, and setting forth 
the date arid extent of each right of carriage of water, the 
rates of carriage of which are in such order determined, 
and defming the several classes of persons into which 
the consumers of such water are divided, and fixing the 
reasonable maximum rates of compensation which may 
be charged the coristimers in each of such classes for the 
carriage of such water. 


Sec. 8. Every such order shall adjust.such rates, 
saving in cases of agreement to the contrary, in accor- 
dance with the distance of carriage of such water and 
the period or periods in each year during which the 


‘several classes of consumers customarily receive such 


water, and so that for each mile or fraction thereof 
through which such water is conveyed a reasonable 


increment be made to the maxumin rate to be charged. 


the several classes of consumers of such water for the 
carriage ‘thereof. Every such order shall define the 
several classes into which the cousumers of water are 
grouped, either on the basis of their dates of employ- 
ment of such water or on some other well defined basis. 
In any such classification of the consumers of such 
water, those consumers whose employment of _ water 
is limited toa number of acre feet per ‘annuti may be 


> 
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classed separately from those entitled to use a given 
number of cubic feet of water per second at any and all 
times during the year when the same may be needed far 
the uses to which such water may be lawfully applied, 
and those consumers of water stored as well as conveyed 
may be classed separately from those consumers simp 

using water conveyed but not stofed, and other classe» 
may be made as right and justice may seem to require. 

Every such order shall be in force for the term of two 
years next thereafter ensuing, unless, upon like notice as 
herein required upon the original petition and due 
cause shown therefor, the same shall be changed by the 
Board of County Commissioners, and until other order 


. made in the premises after the lapse of such period. 


SEC. 9. Ifit shall appear fo the Board that the rates 
theretofore customarily charged or proposed to be 
charged by the proprietors of such works, orothers, for 
the carriage of water thereby, have not been‘nor are un- 
reasonable or excessive, and that to prescribe or fix the 
maximum rate is unnecessary or inexpedient, the Board 
may dismiss the petition or, in’ their discretion, adjourn 
the matter to another day, and continuances of the hear- 
ing may be granted from day today or for any time in the 
discretion of the Board. 


Sections ro to 15, inclusive, are the same as sections 
ro to 15, inclusive, of Article X. of the Majority Report. 


Sec. 16. If it shall appear to the Board upon such 
hearing that the rates theretofore customarily charged 
by the proprietors of such works, or proposed to be 
charged for the carriage of water thereby, are excessive 
and extortionate, the cost of such proceeding shall be 
taxed against the proprietors of such works. If it shall 
appear to the Board that such petition was presented 
without any good cause therefor, the costs shall be taxed 
against the petitioner. In other case the costs shall be 
divided as to the Board shall seem €quitable. No party 
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shall be permitted to examine more than four witnesses 
to establish the same matter of fact. 


SEC. 17. If either member of the Board of County 
Commissioners, wherein such petition is presented, be 


interested in the works named in_such petition as pro- ' 


prietor or encumbrancer thereof, or be a> consumer of 
water therefrom for any purpose whatsoever, he shall 
cause the fact of such interest to be suggested and en- 
tered of record, and thereupon‘ an order shall be made 
changing the venue in such proceeding to some other 
county where no part of the ditch, conduit or other 
works uamed in such petition is situate, and where no 
water from such works is conveyed or stared for the use 
of any of the inhabitants of such county. - 


Section -18 is the same as section. 18 of Article X. of 
the Majority Report. 


SEC. <19. At the time of the entry of any such order 
for the change of venue of such petition, such Board of 
County Commissioners shall also, by order, fix a time 
not less than ten days thereafter when, at some conven- 
jent place in their county to be named in such order, 
depositions may be taken before some Justice of the 
Peace, Notary Public, or Clerk of the District Court, or 
County Court, in behalf of every, person interested in 
the question of the reasonable maximum rates which 
ought to be charged for the carriage of water diverted, 
conveyed, or stored by means of such works, or any 
matter of fact bearing upon the question; and at the 
time and place named in such order and from thence 
from day to day, or as the convenience’ of the parties 
“may require; the-Justice of the Peace, Notary Public or 
other officer named shall attend at the place in such 
order mentioned, and take the depositions of all witnesses 
produced before him by any party for examination; and 
any party claiming to be interested in the controversy 
may attend and examine, or cross-examine, every such 
witness. “Such depositions shall be reduced to writing 
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by, or under direction, of such officer, in the narrative- 


form (save where, as to any particular matter, any party 
may. request that the interrogatory and answer be set 
down), and, upon the completion of the examination of 
all witnesses produced, the same shall be certified to by 


the officer taking the same and transmitted to the Clerk | 


of the Board of County Commissioners of the County 
to which the venue is changed. Every such deposition 
shall show and set forth in whose behalf the witnesses 
are severally produced, and the officer shall afix a mem- 


orandum subscribed by him, showing by whom the fees. 


of such witnesses for their attendance, and his fees for 
the taking of such depositions, are paid and the amount 
of such fees. 


Sections 20 and 2r are the same as Sections 20 and. 


21 of Article X. of the Majority Report. 


ARTICLE XI. 


OF THE ROTATION OF WATER. F 


Same as Article XI. of the Majority Report. 


ARTICLE XIL 
OF SUBTERRANEAN WATERS AND ARTESIAN WELLS. 


SECTION 1. Any person owning or controlling any 
tract or parcel of land shall be entitled tõat any time, 
apply to beneficial uses.upon such land the waters of any 
natural lake or pond having no natural outlet, situate 
upon such land, the rain and snow waters falling upon 
such land and any of the water theretofore lawfully used 
in the irrigation of any part of such land, which may 
have seeped, drained or discharged into any ravine or 
surface channel upon such land, and any of the water 
percolating in or through such land and not part of the 
watet of any natural stream or well defined subterranean 
channel. 
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SEC, 2. ! Whenever the State Bea shall have pre- 


sented to him reasonable evidence that any person, such. 


as mentioned in the preceding section, shall under a 
-claim of using the waters therein mentioned be divert- 
ing, conveying or storing the water of any natural 
\Stream or well defined subterrafiean channel to the 
carriage or employment of which any other person is 
entitled, the State Engineer shall from the ‘best infor- 
mation accessible to him, ascertain and determine what 
waters any such person is entitled to use and what not, 
and shall in writing direct the Superintendent of 
Irrigation of the proper division and the Water Com- 
inissioner of the proper District accordingly, reserving, 
however, to every person aggrieved the right to apply 
for relief to the District Court whereunto by this act is 
committed jurisdiction for settling and adjudicating the 
Sights and priorties of the carriers and consumers of 
water In such Water Division. s 


Sections 3 to 12 inclusive are the same as sections I 
to 10 inclusive of Article XII. of the Majority report. 


ARTICLE XIII. 


-OF UNLAWFUL INTERFERENCE WITH AND MALICIOUS INJURIES TO 
WORES FOR THE DIVERSION, CONVEYANCE OR STORAGE OF 
WATER. 


. Same as Article XIII. of the Majority Report. 


ARTICLE XIV. 
f OF THE DRAINAGE OF LANDS 
Src. r. The proprietor of any lands which have 
“become saturated shall be entitled to excavate trenches, 
-or to construct drains, or other works, for withdrawing 
water from such lands and conveying the same into any 
‘natural stream or water course. 
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Section 2 is the same as section 2 of Article XIV. of 
the Majority Report. ` 


Sec. 3. Every such proprietor shall be’extitled to 
have all such waters conveyed in the drains or works of 
others, or cause such works to be enlarged, by proceed- 
ing as provided, with reference to the carriage of water” 
by means of the works of others, in‘ the Third Article 
of this Act. 


P 
‘ARTICLE XV. - 


OY THE INCORPORATION OR WATER DIVISIONS AND WATER 
DISTRICTS 


+ 


Sections x to 20, inclusive, are the same as seétions 1 
to 20, inclusive, of Article XV. of the Majority Report. 


SEC. 21. Every such Board of Directors shall have 
power: — 


first—To adopt by-laws, not inconsisterit with this 
act or any other law of the State of Colorado, for enforc- 
ing the economical use of water and preventing waste 
thereof. 


Second—To erect, maintain and operate telephone 
lines or other means of speedy communication within 
suck Water District for promoting speed and facility in 
communication between those controlling the waters of 
such District and those entitled to the enjoyment thereof, 
and to demand and receive reasonable rates and tolls for 
the use of such telephone lines or other means of com- 
munication; Provided, howsoever, That no compensa- 
tion shall be exacted for the use thereof by the State 
Engineer, Superintendent of Irrigation, the Water Com- 
missioner of the District or any assistants of said officers,’ 
or either of them, for transmitting any message relating 
to their official duties. 


Third—To construct ditches, conduits, ‘reservoirs or 
other works for diverting, conveying or storing water 
J 
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for application to beneficial uses within such Water 
“District. 


Fourth—To purchase or take in the same manner 
and in-pursuance of the Statutes regulating the exer- 
cise of the right of eminent domain, any ditch, 
conduit, reservoir or other works situate within such 
Water District and used for the diversion, convey- 
ance or storage of water, together with the franchises 
and rights of the owners of such works and catriers 
of water by means thereof, whenever it shall appear 
to such Board of Directors that the owners of such 
works or the cartiers of water thereby have, through 
negligence or otherwise, customarily or repeatedly failed 
to comply with the provisions of this act, or will- 
fully or through negligence jeopardized the rights of 
the consumers of water conveyed or stored by means of 
such works, or that by reason of conficts, disputes or 
continued difficulties between such owners or carriers 
and such consumers touchiug the rates of compensation 
to be charged for the carriage of such water, or any 
other matter relative to the carriage of such water, the 
public welfare is threatened or the equal rights of indi- 
viduals or the general well-being of the State is in- 
fringed. 


fifth—To construct works for draining marshy or 
saturated lands and_collecting waters therefrom and 
returning the same to the natural streams. 


Stxth—To construct works for improving the natural 
streams within such Water District, confining the same 
to their channels and preventing the waste of the waters 
thereof. 


Seventh—To lease, purchase or take, in pursuance of 
the Statutes regulating the right of eminent domain, the 
lands and other property necessary for the site of, Sach 


ditches, reservoirs or other works, or for the line and. 


tations “of such telephone lines or other means of speedy 
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communication, and to sell and dispose of any such 
properties, or any materials, tools or supplies when the 
same Shall be no longer needed. 


Eighth—To prescribe, enforce and collect penalties, 
not exceeding a fine of three hundred dollars for any one 


offense, fon: all persons who shall violate any by-law, 


made by such Board of Directors for prohibiting “thé 
waste of water or extravagance in thé use thereof. 


Ninth—To employ and discharge such servants as 
may be necessary for the purposes aforesaid, and such 
policemen as may be necessary for enforcing their by- 
laws, to prescribe their duties and powers and to fix 
their compensation. 


Tenth—To prescribe reasonable and necessary by- 
laws, not inconsistent with this act or the laws af the 
State, for carrying into effect the powers aforesaid and 
regulating the exercise thereof, and for prescribing the 
time, manner and places of the election in such District, 
and the rate and manner of assessment and collection of 
the taxes to be levied in pursuance hereof. 


Lleventh—To prescribe and enforce the collection of 
reasonable annual payments by the consumers of the 
water diverted, conveyed or stored by means of the works 
constructed, purchased or acquired by condemnation in 
pursuance of any of the powers hereinbefore granted; 
to so regulate such annual payments that the same shall 


be sufficient to meet the annual cost of operation and the ° 


maintenance of such works and to pay the annual inter- 
est and extinguish by means of a sinking fund, if neces- 


sary, the principal of any Ioan made for the purchase 


or construction of any such works within the period for 
which said loan is contracted, which shall not exceed 
twenty-five years. 


Twelfih—To borrow money and issue its bonds paya- 
ble at such time as the Board of Directors may by reso- 
lution prescribe, and bearing interest at not exceeding 


T Sat 


een tb 


MINORITY REPORT, 397 


six per cent. per annum, payable semi-annually, at such 
place as may be prescribed in such bonds; and to use 
such money for effecting the construction of the works, 
or the purchase, lease or condemnation of the properties 
or rights lawfully constructed or acquired under the 
powers hereinbefore prescribed; and- to levy and collect 
in each year, upon all real and personal property within 
such Water District a tax not exceeding--~--- -- mills 
upon each dollar of assessed valuation thereof, for use 
in the purchase of materials, the employment of the 
servants and policemen, the payment of the annual 
interest and extinguishment by means of a sinking fund, 


if necessary, of the principal of any lawful loans made | 


as hereinbefore prescribed, upon which the annual pay- 
ments prescribed in section 12 hereof shall be insufficient 
or for any reason inadequate to meet the purposes to which 
the same are therein required to be applied; Provided, 
howeve?, That no such loans shall be contracted save by 
by-law irrepealable until the indebtedness shall have 
been fully paid or discharged, specifying the purposes 
to which such particular fund so to be borrowed shall be 
applied, and that no such indebtedness shall be con- 
tracted beyond the limit upon which a tax of mills, 
levied upon each dollar of the assessed valuation of the real 
and personal property within the district, will pay the an- 
pugi interest and be sufficient to extinguish the principal 

ithin a period of twenty yeaas; Azda, provided further, 
That no such loan shall be consummated until at some 
election of a Director in such Water District two-thirds of 
the electors of such Water District, who have in the pre- 
ceding year paid a property tax in some one of the 
counties extending into such Water District, shall vote 
in favor thereof. 


Sections 22 to 26 inclusive, are the same as sections 
22 to 26 inclusive, of Article XV. of the Majority 
Report. - 
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SEC. 27. Every such Water Division becoming in- 
corporated pursuant to the foregoing section, shall be 
governed by a Board of Directors and the same officers, 
of the same number and title as of the Water District, 


who shall be first appointed and afterwards elected, and ~ 


vacancies, in the number of which Directors, shall be- 
filled in the same manner as hereinbefore provided touch- 
ing the Water Districts, Said Board of Directors shall 
have the same powers as herein prescribed for the Board 
of Directors of the Water Districts, and the by-laws 
thereof may be enforced in the same manner. > Wher- 
ever, in any Water Division, persons or corporations are 
entitled to effect the carriage or employment of water by 
means of works situated in the lower pértions of the 
Division, or at great distances from the sources of sup- 
ply, and such persons or corporations enjoy an early date 
of appropriation of water, and where, in order that water 
may flow to such persons or corporations, great waste is 
occasioned and the efficiency of thestreams of the Division 
is thereby greatly diminished, the Directors of the Water 
Division may agree with such carriers and consumers of 
water that they abandon their rights to the carriage or 
use of such water and take a new date of carriage and 
employment therefor, subsequent to the date of appro- 
priation enjoyed by those persons higher up upon the 
streams. 


Section 28 same as section 28 of Article XV. of the 
Majority Report. 


SEc. 29. The Board of Directors of such Water 
Division imay enact reasonable by-laws not in conflict 
with this act or the laws of the State, regulating the 
manner of submitting the question of such purchase to 
the electors of such Water Division, and for ascertaining 
and certifying the result of such submission. Every 
such agreement touching the compensation to be’ paid 
for any tight of carriage or right of employment of water 
shall specify and set down the maximum price to be- 
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E 

paid for the rights of carriage of water by means of any 

ditch, conduit or other works, or the rights of employ- 
T ment of the water diverted thereby, which are proposeđ 

to be obtained, whether a loan is proposed to be made “ 

therefor or whether the amount is to. be raised by taxa- 

tion, the period of such loan, if any, and the rate of 

interest to be paid thereon. 


Section 30 same as section 30 of Article XV. of the 
Majority Report. 


SEC. 31. Whenever the Board of Directors of any 
Water Division shall propose to agree with those entitled _ 
to effect the carriage or enjoy the use of water, as -here- 

‘inbefore provided, they shall prepare and cause to be 
filed in the office of the State Engineer a certificate of 
their intention in that behalf, and set forth the name 
of the ditch, conduit or other works by means of 
which the rights proposed to be secured are enjoyed, and 
in case such abandondent of the rights of such carriers 
and consumers of water be consummated, either by 
mutual agreement or condemnation in pursuance hereof, - 
such carriers and consumers shall be entitled to divert, 
convey, store and use water to the extent enjoyed pre- 
vious to such abandonment, but the date of carriage 
thereof shall be as of and from the date of filing such ' 
certificate by the Board of Directors of such Water Divis- 
fon, and all rights of employment and rights of carriage 
acquired after the date of filing such certificate shall be 
subject to the rights of the carriers and consumers of 
water by means of such ditches, condnits or other works; __ 
provided such purchase be consummated within two 
years after the filing of such certificate. 


Sections 32 to 40, inclusive, are the same as sections 
33 to 41, inclusive, of Article XV. of the Majority 
Report. 
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_* ARTICLE XVI. 
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OF PROVISIONS FOR THE PUNISHMENT OF OFFENSES PRESCRIBED 


BY THIS ACT. 


i Sanie as: Article XVI. ‘of the Majority Report. 
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